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1  THE  CHAIRMAN:   I  think,  as  a  courtesy  to 

2  those  who  are  timely,  we  should  begin.   This  is  the 

3  Committee  on  the  Declaration  of  Rights,  as  you  know, 

4  of  the  Constitutional  Convention  Commission,  and  perhaps 

5  I  should  introduce  Mr.  James  Gentry  and  Mrs.  Leah 

6  Freedlander  who  are  members  of  the  Committee  and  if 

7  other  members  of  the  Committee  come  in,  I  will  present 
S  them  too. 

9  As  a  general  introductory  statement,  I  think 

10  it  should  be  noted  that  the  Committee  unanimously  feels 

11  that  V7e  should  adhere  to  the  Federal  Constitution,  the 

12  Bill  of  Rights  and  the  decisions  of  the  Supreme  Court. 

13  There  is  no  intention  on  the  part  of  this  Committee  to 

14  attempt  to  change  any  of  the  Federal  laws. 

15  There  are  matters  of  interest  to  many  people, 
.16  particularly  the  article  on  education  that  is  presently 

17  in  the  Declaration  of  Rights  and  other  matters  that  m-ay 

18  be  of  particular  interest  in  the  Declaration  of  Rights; 

19  but  as  a  general  proposition,  no  one  need  fear,  or  at 

20  least  you  can  understand  that  basically  we  will  not 

21  change  the  general  direction  in  V7hich  the  Federal 
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1 

Constitution  and  the  Bill  of  Rights  is  headed.   So  that 

2 

any  remarks  that  you  may  offer  can  be  addressed  to  that 

3  ! 

point. 

4 

Now,  I  don't  know  of  any  particular  order  to 

5 

proceed.   Perhaps  V7e  can  begin  with  Professor  Rosen,  if 

6 

he  would  like  to  address  his  remarks  to  any  particular 

7 

aspect  of  this.   State  your  name  for  the  record,  please. 

8 

PROFESSOR  SANFORD  ROSEN:   I  am  Sanford  J. 

9 

Rosen.   My  occupation,  I  am  an  assistant  professor  of 

10 

law  at  the  University  of  Maryland  Law  School,  500  W. 

11 

Baltimore  Street.   I  am  here  representing  the  American 

1          ^^ 

Civil  Liberties  Union  and,  if  I  may,  I  think  I  will  just 

13 

read  my  prepared  statement  which  reflects  the  position 

14 

that  the  American  Civil  Liberties  Union,  Maryland  Branch, 

15 

has  adopted  regarding  the  Declaration  of  Rights  to  the 

i              -16 

proposed  Maryland  Constitution. 

17 

The  Maryland  Branch  of  the  American  Civil 

18 

Liberties  Union  takes  the  position  that,  as  formulated 

19 

for  Maryland's  new  Constitution,  the  provisions  of  the 

20 

Declaration  of  Rights  should  cleave  as  close  as  possible 

21 

to  the  language,  content  and  thrust  of  especially  the 

THE  JACK  SALOMON  REPORTING  SERVICE 
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1                                          .sV  • 

1  first  nine  and  the  thirteenth,  fourteenth  and  fifteenth 

2  amendments  to  the  United  States  Constitution,  and  such 

3  other  provisions  of  that  Constitution  as  bear  upon  civil 

4  and  personal  rights  and  liberties. 

5  In  particular,  the  Declaration  of  Rights  should 

6  be  unencumbered  by  such  unenforced  anachronisms  as  the 

7  declaration  that  monopolies  are  odious.   See  Article  41. 

8  Many  provisions  in  the  current  Declaration  of  Rights 

9  that  are  intended  to  accomplish  the  same  ends  as  the 

10  Federal  constitutional  provisions  should  be  similarly 

11  i    phrased,  phrased  as  the  provisions  of  the  Federal 

12  Constitution  are  phrased. .  For  example,  Article  23, 

13  which  concerns  in  essence,  "Due  process,"  should  be 

14  simplified  to  the  language  of  the  Fifth  and  Fourteenth 

15  Amendments. 

16  In  addition,  certain  essential  guarantees, 

17  such  as  protection  against  double  jeopardy,  that  exist 

18  under  the  Federal  Constitution  are  not  currently  con-   " 

19  templated  in  the  Declaration  of  Rights;  they  should  be 

20  incorporated.   Certain  other  guarantees  under  the 

21  Federal  Constitution,  such  as  the  Seventh  ^jnendment 
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right  to  jury  trial  in  all  civil  cases  involving  $20  or 
more,  probably  should  not  be  incorporated. 

In  addition,  care  should  be  taken,  in  flexible 
language  and  non-meticulous  idiom  such  as  found  in  and 
under  the  Federal  Constitution,  to  take  account  of  other 
personal  and  civil  rights,  such  as  the  right  against 
wiretapping,  that  are  not  yet  contemplated  by  the 
Federal  Constitution. 

The  Maryland  Branch  of  the  American  Civil 
Liberties  Union  further  takes  the  position  that  formu- 
lation of  the  new  Declaration  of  Rights  should  avoid 
prolix  detail,  be  cast  in.  flexible  language  and  contem- 
plate an  important  role  for  judicial  implementation  and 
interpretation.   Thank  you. 

THE  CHAIRMAN:   Professor  Rosen,  as  to  the 
provision  on  double  jeopardy,  would  you  suggest  that  the 
Bill  of  Rights  embody  the  Federal  standards  of  double 
jeopardy  as  it  exists  now?  Do  you  feel  generally  there -^ 
should  be  a  specific  provision  involving  double  jeopardy? 

PROFESSOR  ROSEN:   I  think  the  thrust  of  the 
ACLU's  position  is  that  initially  the  Bill  of  Rights,  or 
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1  the  Declaration  of  Rights,  should  adopt  the  statement  or 

2  language  similar  to  the  Federal  language  or  approximating 

3  the  Federal  language  and  then  permit  the  judiciary  to 
4:  engage  upon  the  usual  process  of  interpretation  of  this 

5  language  and,  at  the  outset,  it  may  be  that  the  test, 

6  since  it  would  be  modeled  after  the  Federal  language, 

7  would  be  rather  similar  to  the  Federal  test  of  double 

8  jeopardy  and  when  jeopardy  attaches  questions  of  this 

9  sort;  that  is  the  reason  you  question  it. 

10  THE  CHAIR>IAN:   Yes.   The  reason  is  that 

11  Maryland  stands  alone  in  the  nation  on  the  issue  of 

12  double  jeopardy,  where  a  party  is  not  in  jeopardy  until 

13  I     convicted,  wherein  the  majority  of  cases  they  are  in 

14  jeopardy  once  a  jury  is  impaneled,  and  vzhether  .double 

15  jeopardy  is  binding  on  the  states  under  the  Fourteenth 

16  Amendment  is  a  matter  before  the  Supreme  Court  now,  and 

17  !     I  wanted  to  know  whether  you  were  speaking  of  the 

18  Federal  standard  that  should  be  incorporated. 

19  PROFESSOR  ROSEN:   I  think,  as  a  starter,  in 

20  further  judiciary  procedure,  we  should  be  speaking  of 

21  the  Federal  standard. 
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THE  CHAIRMAN:   In  wiretapping,  do  you  think 
this  should  be  a  restraint  against  the  State  in  the  use 
of  wiretapping  as  an  investigative  procedure? 

PROFESSOR  ROSEN:   The  issue,  as  discussed  by 
the  ACLU,  was  not  specifically  gone  into,  but  I  suspect 
what  the  ACLU  in  discussing  wiretapping  is  concerned 
with  is,  well,  if  you  take  Br is wold  vs  Connecticut  as  a 
general  case  as  to  the  problem  of  the  right  to  privacy 
as  against  incursions  by  the  State,  wiretapping  or 
electronic  surveillance  , by  the  State  would  be  the  kind 
of  thing  that  might  be  involved  in  a  provision  that  takes 
account  of  the  right  to  privacy. 

THE  CHAIRMAN:   Well,  on  the  other  hand,  at 
the  present  time  Maryland  has  a  standard,  a  statute  v/hich 
requires  consent  of  both  parties,  particularly  on  tele- 
phonic interception  or  a  search  and  seizure  warrant, 
v;hich  is  much  stricter  than  the  Federal  standard,  and  is 
it  the  ACLU's  position  v/iretapping  should  be  elevated  to  | 

! 

a  constitutional  right  in  Maryland  rather  than  a  statutory? 

PROFESSOR  ROSEN:   I  believe  that  is  ACLU's 
position  nationally  and  I  think  it  would  be  their        | 
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position  as  to  Maryland,  and  I  think  it  is  even  more 
strict  on  electronic. 

THE  CHAIRMAN:   The  Maryland  Court  of  Appeals 
has  decided  that  the  Maryland  statute  does  not  preempt 
that.   Do  you  have  any  questions? 

MR.  GENTRY:   Do  you  have,  either  as  a  lav; 
professor  or  as  representing  the  Airierican  Civil  Liberties 
Union,  an  opinion  as  to  vzhat  the  purposes  of  a  State 
Declaration  of  Rights  in  respect  to  V7hether  this  should 
simply  state  the  areas  in  which  the  State  is  restrained 
from  taking  certain  actions  or  the  protection  of  certain 
rights  of  the  individual,  or  do  you  see  it  in  a  broader 
aspect,  as  a  setting  down  of  principles  by  v/hich  the 
people  in  our  State  should  live  and  be  guided  by? 

PROFESSOR  ROSEN:   Could  you  clarify  the 
alternative  to  a  statement  of  the  rights  that  the 
citizens  have  against  the  State? 

MR.  GENTRY:   Well,  I  was  really  looking  for  ^ 
you  to  develop  it  a  little  bit.   As  between  a  strict 
legalistic  approach  to  the  areas  in  which  the  State  is 
restrained  from  taking  action  against  an  individual,  as 
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1  distinguished  from  an  over-all,  broad  guide  to  -- 

2  PROFESSOR  ROSEN:   Not  enforceable  at  law? 

3  MR.  GENTRY:   Perhaps  not  strictly  enforceable 

4  at  law. 

5  PROFESSOR  ROSEN:   I  think  it's  clear  on  the 

6  surface  of  the  ACLU's  position  that  it  wants  a  Declaration 

7  of  Rights  that  is  enforceable  at  law  and  subject  to  the 

8  creative  processes  of  interpretation  under  the  judiciary. 

9  MR.  GENTRY:   I'm  not  sure  that  is  possible. 

10  You  say  you  want  it  strictly  enforceable  by  law,  and  yet 

11  you  are  dependent  upon  the  judicial  processes  to  add 

12  something  to  it  through,  you  say  interpretation.   I  find 

13  it  more  to  be  simple  adding  than  interpretation. 

14  PROFESSOR  ROSEN:   That  is  a  point  that  we 

15  could  review  all  night,  but  I  would  prefer  to  view  it  as  £ 

16  creative  process  interpreting  the  fundamental  document  of 

17  the  State,  as  the  Federal,  as  I  see  it,  sees  it  as  inter- 

18  preting  a  fundamental  document.   We  would  hope  the  judi--- 

19  ciary  of  the  State  would  be  charged  with  the  creative 

20  process  of  interpreting  and  applying  the  Declaration  of 

21  Rights,  V7ithin  the  creative  process  of  the  judiciary. 
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If  that  was  redundant,  I'm  sorry,  but  as  to  carrying  it 
farther  afield  to  a  declaration  of  rights  that  the  citi- 
zens should  have  against  the  State,  that  is,  the  govern- 
ment, the  ACLU  has  not  addressed  itself  to  that  question 
and,  since  I  am  appearing  for  the  ACLU,  I  don't  think 
that  I  can  really  respond,  even  as  a  law  professor. 

MR.  GENTRY:   We  don't  mind  you  talking  as  a 
law  professor. 

PROFESSOR  ROSEN:   Well,  I  have  a  little  diffi- 
culty taking  hats  on  and  off  in  one  spot. 

MR.  GENTRY:   But  you  wouldn't  want  to  see  it 
limited  to  simply  statements  that  are  self -executing? 

PROFESSOR  ROSEN:   No,  definitely  not  limited 
to  statements  of  principle  and  high  ideal.   We  V7ant  an 
enforceable  document. 

THE  CHAIRMAN:   You  feel  that  the  Bill  of 
Rights  should  be  limited  to  restraint  upon  State  action? 

PROFESSOR  ROSEN:   I  think  that's  the  same 
question  I  was  just  asked. 

THE  CHAIRMAN:   I  wanted  to  be  a  little  pointed. 
■  PROFESSOR  ROSEN:   As  the  Federal  constitutional. 
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1  Bill  of  Rights  is  limited  --  if  the  Federal  constitutional 

2  Bill  of  Rights  is  limited  to  State  action,  the  only  pro- 

3  vision  the  ACLU  has  formulated  is  in  relation  to  the 

4  Federal  constitutional  Bill  of  Rights,  and  it  has  not 

5  expressly  addressed  itself  to  the  question  of  whether 

6  the  Declaration  of  Rights  should  go  beyond  protection  of 

7  the  rights  of  the  citizens  against  incursion  by  the 

8  State.   I  would  prefer  not  to  address  myself  beyond 

9  that. 

10  MR.  GENTRY:   Would  you  have  an  opinion  as  a 

11  lav7yer,  as  to  whether  or  not  there  would  be  any  force 

12  a'nd  effect  in  some  general  principle  stated  in  a  pre- 

13  amble  which  would  precede  a  Declaration  of  Rights,  or 

14  would  this  just  be  windov;  dressing? 

15  PROFESSOR  ROSEN:   I  suspect  it  V70uld  be  v7indow 

16  dressing. 

17  THE  CHAIRI<IAN:   Do  you  feel  that  the  Declaration 

18  of  Rights  should  have  any  value  other  -than  the  legal 

19  value  that  you  feel  it  should  contain  because  it  would  be 

20  enforceable?   Should  we  have  a  Declaration  of  Rights  for 

21  educational  purposes,  that  is,  rights  which  would  contain 
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1  principles  rather  than  restraints? 

2  PROFESSOR  ROSEN:   Well,  as  I  have  suggested, 

3  the  ACLU's  position  is  that  it  wants  a  statement  of 

4  rights  that  are  restraints,  but  in  the  statement,  as  the 

5  Federal  Constitution,  the  statements  would  be  in  broad 

6  terms,  such  as,  Congress  shall  make  no  lav;  respecting 

7  the  establishment  of  religion,  et  cetera,  et  cetera. 

8  These,  of  course,  would  carry  with  them  broad  principles 

9  or,  as  in  the  Fourteenth  Amendment,  the  statement  that 

10  no  state  shall  deny  to  any  citizen  the  equal  protection 

11  of  the  lav7s  . 

12  These,  of  course,  encompass  broad  principles 

13  of  every  ideal  and  purpose,  but  they  are  also  enforceable 

14  principles.   Nov/,  it  may  be  that  sometimes  the  broad 

15  philosophy  of  the  idea  outruns  the  enforceability  of  the 

16  core,  but  that,  I  think,  is  in  the  nature  of  a  broadly 

17  drafted  Bill  of  Rights  and  I  think  what  we  are  requesting 

18  or  what  v/e  would  support  is  a  Bill  of  Rights  that  is    ^ 

19  drafted  in  terms  of  broad  principles,  subject  to  further 

20  judicial  interpretation  and  application  in  concrete  cases. 

21  responsive  to  those  needs  that  the  citizens  nov;  have  of 
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protection  against  incursion  of  governmental  power;  by 
the  way,  citizens  or  others. 

THE  CHAIRMAN:   Thank  you  very  much,  Professor 
Rosen.   Mr.  Sykes,  would  you  care  to  make  a  statement? 
State  your  name  for  the  record,  please,  and  who  you 
represent. 

MR.  MELVIN  J.  SYKES:  My  name  is  Melvin  J. 
Sykes,  616  Munsey  Building.   I  am  an  attorney.   I  am  here 
this  evening  on  behalf  of  the  Baltimore  Jewish  Council 
to  present  a  statement  signed  by  the  legal  committee  of 
that  Council,  consisting  of  Frank  A.  Kaufman,  Eugene  M. 
Feinblatt  and  m^yself. 

The  Baltimore  Jewish  Council,  with  offices  at 
1917  Maryland  National  Bank  Building,  is  an  agency  sup- 
ported by  the  Associated  Jewish  Charities  and  Welfare 
Fund  of  Baltimore.   It's  affiliated  organizations  are 
the  local  chapters  of  the  American  Jewish  Corrmittee, 
American  Jewish  Congress,  B'nai  B'rith,  Jewish  Labor 
Committee,  Jevzish  VJar  Veterans,  Federation  of  Jewish 
Women's  Organizations,  National  Council  of  Jewish  Women, 
and  a  number  of  social  action  committees  representing 
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various  synagogues  in  the  Baltimore  area. 

The  objective  of  the  Council  is  the  promotion 
of  amicable  intergroup  relations,  particularly  in  the 
areas  of  interfaith  and  interracial  relations. 

We  respectfully  suggest  to  the  Commission  that 
sound  community  relations  necessitate  the  inclusion  of 
two  provisions  in  the  proposed  Declaration  of  Rights, 
namely,  the  First  Amendment  of  the  Federal  Constitution 
dealing  with  the  establishment  of  religion  and  religious 
freedom  and  the  equal  protection  and  due  process  pro- 
visions of  the  Fourteenth  Amendment. 

It  is  our  view  that  these  great  precepts  of 
our  Federal  Constitution  have  served  the  nation  well, 
and  that  their  impact  on  the  mores  of  the  Americal  people 
would  be  significantly  enhanced  if  they  V7ere  to  be  in- 
cluded in  the  constitution  of  every  state.   There  may  be 
some  who  will  contend  that  since  these  provisions  are 
presently  binding  in  any  event  on  local  officialdom, 
their  inclusion  in  a  Maryland  Declaration  of  Rights 
would  be  superfluous.   But  it  must  be  remembered  that  a 
constitution  is  som.ething  more  than  a  legal  doci^iment 
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structuring  a  government  and  delineating  its  powers  and 
limitations. 

Its  provisions  have  a  tremendous  psychological 
impact  upon  the  citizenry  generally,  and  in  a  democratic 
society  the  pervasiveness  of  their  influence  is  such  that 
they  set  the  tone  of  public  morality  and  even  individual 
conduct. 

We  can  conceive  of  no  valid  reason  for  not 
incorporating  the  provisions.   On  the  contrary,  we  feel 
the  public  good  will  be  served  by  their  inclusion. 

THE  CHAIRMAN-;   Mr.  Sykes,  may  I  ask  a  question? 
Ho^^7  far  could  a  declaration  of  rights  go,  in  your  opinion 
or  in  the  opinion  of  your  Council,  the  Council  that  you 
represent,  in  the  areas  of  intergroup  relations? 

MR.  SYKES:   We  have  said  that  one  of  the 
clauses  of  the  Fourteenth  Amendment  which  V7e  would  like 
to  see  taken  over  verbatim  is  the  equal  protection  clause, 

THE  CHAIRMAN:   Oh,  yes,  but  this  is  a  restraint: 
on  state  action.   Do  you  feel  that  it  should  go  further 
than  restraining  state  action,  in  an  attempt  to  somehow 
regulate  or  control  intergroup  relations  or  relations 
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1 

between  individuals? 

2 

MR.  SYKES:   You  mean  as  a  constitution  rather 

3 

than  as  a  statute? 

4 

THE  CHAIRMAN:   Yes. 

5 

MR.  SYKES:   The  Council  took  no  position  on 

6 

this  point.   I  could  see  arguments  pro  and  con. 

7 

MRS.  FREEDLANDER:   There  are  some  on  the 

8 

Commission  who  feel  that  the  Bill  of  Rights  is  the  one 

9 

place  V7here  we  can  serve  the  community  in  giving  aspira- 

10 

tion. 

11 

MR.  SYKES:   You  might  incorporate  by  reference 

.   12 

the  Book  of  Psalms  which  has  some  very  nice  aspirations. 

13 

Only  you  may  run  into  the  establishment  of  religion,  if 

14 

you  do  that. 

15 

THE  CHAIRMAN:   Well,  there  are  many  problems, 

16 

as  you  well  know,  involving  intergroup  relations  that 

17 

many  perhaps  would  desire  to  have  in  the  Bill  of  Rights 

18 

and  some  feel  that  the  Bill  of  Rights  should  strictly 

19 

contain  restraints  against  state  action  and  that  is  all. 

20 

and  not  attempt  to  regulate  on  a  constitutional  level 

21 

relations  betv/een  individuals. 

.    1 
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MR.  SYKES:   Well,  as  I  say,  the  Council  has 
taken  no  position.   If  you  want  --  I  have  arrived  at  no 
opinion.   I  knov7  some  of  the  arguments,  I  thought  about 
it  a  little  bit,  and  if  you  want  a  balanced  presentation 
of  some  of  the  considerations,  which  will  leave  you  no 
better  of  in  your  judgment  as  to  which  way  to  go  than 
when  I  started,  I  will  be  glad  to  discuss  it  with  you; 
but  I  don't  know  whether  that  is  going  to  help  you  any. 

THE  CHAIPnMAN:   No.   We  are  aware  of  the  pros 
and  cons.  Vie   just  want  to  see  where  the  weight  of  opinion 
may  be  in  the  matter  and  if  the  Council  has  not  taken  a 
position  on  it,  then  that  is  the  way  it  is.   VJe  under- 
stand. 

KR,  GENTRY:   I  appreciate  your  statement  very 
much.   I  think  you  have  dravm  back  from  it  in  your 
remarks  somewhat. 

MR.  SYKES:   How? 

MR.  GENTRY:   In  the  sense  that  you  mention  in 
your  statement,  which  I  thought  was  very  well  written, 
as  I  say,  that  you  felt  that  the  Declaration  of  Rights 
had  a  purpose  other  than  as  a  legal  document  and  yet  you 
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are  not  willing  to  say  that  there  is  a  place  in  there 
for  things  that  aren't  perhaps  strictly  enforceable. 

MR.  SYKES:   No.   What  we  were  doing  in  this 
statement  was  answering  a  contention  that  there  is  no 
point  in  putting  into  the  Constitution  of  Maryland,  in 
the  Declaration  of  Rights,  even,  certain  legally  enforce- 
able rights  against  the  State,  because  they  are  binding 
on  the  State  anyway,  and  the  answer  to  that  was  that 
there  is  a  psychological  value  in  putting  these  legal 
rights,  enforceable  rights  into  the  Constitution  even 
though  leaving  them  out  might  not  affect  the  legal  situa- 
tion any  differently  than  putting  them  in;  but  that  is 
as  far  as  the  statement  went. 

It  V7as  talking  about  the  educational  value 
of  a  document  that  is  limited  to  legally  enforceable 
rights.   Now,  for  one  thing,  these  legally  enforceable 
rights  are  very  definite  and  relatively  clear  and  not  so 
subject  to  dispute  and  conflicting  ideals  that  you  mights 
get  into,  if  you  try  to  write  a  general  prospectus  for 
the  direction  you  would  like  to  see  the  State  go 
politically,  morally,  ethically  and  everything  else. 
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1  I  am  not  saying  at  this  point  that  you  should  not 

2  write  the  broad  principles  into  the  Constitution.   I  am 

3  not  saying  you  should,  but  I  am  simply  saying  that  I  don'tf 

4  think  any  kind  of  reading  but  a  very  forced  reading, 

5  certainly  contrary  to  our  intention  when  we  wrote  this, 

6  can  take  what  we  wrote  and  what  I  have  said  as  any  indi- 

7  cation  of  a  position  with  regard  to  the  question  you  have 

8  asked  me  about. 

9  MRS.  FREEDLANDER:   Could  we  pose  a  question 
10  to  you  about  a  preamble?  Do  you  think  there  is  any 
H  value  in  putting  such  items  v/ithin  a  preamble? 

12  -         MR.  SYKES:   Well,  I  don't  know.   The  Federal 

13  Constitution  has  a  preamble  in  terms  of  domestic  tran- 
14-  quility  and  welfare,  and  the  like.   I'm  not  sure  that 

15  this  kind  of  preamble  goes  as  far  as  som.e  of  the  people 

16  who  are  talking  about  a  preamble  before  your  Commission. 

17  I  think  the  simple  answer  is  that  preamble 

18  is  a  meaningless  word.   There  are  some  political  parties' 

19  and  racialist  groups  who  might  write  a  preamble  that 

20  would  be  absolutely  shocking.   So,  I  can't  be  in  favor 

21  of  a  preamble  or  against  a  preamble  until  I  know  v;hat 
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kind  of  preamble  you  are  talking  about,  and  very  often 
when  you  get  into  that  kind  of  problem,  the  idea  of 
writing  the  preamble  itself  and  getting  agreement  on  it 
may  be  the  ansv/er  or  may  show  the  ansv7er  to  the  question 
If  you  get  one  everybody  will  agree  on,  why  then  you've 
got  something  to  talk  about.   If  you  can't,  it's  a  moot 
problem. 

MR.  BROOKS:  Mr.  Sykes,  I  don't  want  to  be 
difficult,  but  I  wonder  if  you  could  give  us  some 
examples  of  what  you  envision  as  being  the  kind  of 
psychological  impact  which  the  inclusion  of  the  pro- 
visions that  you  recommend  would  have  upon  the  citizenry 
generally?' 

MR.  SYKES:   I'll  be  glad  to  do  that.   We  V7ent 
through  this  same  thing  in  Maryland  vzhen  Maryland  had 
the  distinction  of  being  one  of  the  few  states  that  had 
not  ratified  the  Fourteenth  /iinendment,  and  some  years" 
ago  dov7n  at  the  Legislature  there  was  a  tremendous 
battle,  the  Civil  War  was  fought  all  over  again,  on 
whether  the  Fourteenth  Amendment  should  be  ratified. 
It  didn't  make  a  particle  of  difference,  but  the  fact 
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1  that  in  the  end  Maryland  was  committed  to  the  ratifica- 

2  tion  of  the  Fourteenth  Amendment  did  have  a  psychological 

3  value  for  the  citizens,  the  newspaper  readers,  and  I 

4  think  the  public  at  large. 

5  There  was  a  kind  of  sigh  of  relief  that  we're 

6  back  in  the  nation.   There  was  less  of  a  feeling  of 

7  resentment,  that  the  decisions  of  the  Supreme  Court  on 

8  the  Fourteenth  Amendment  were  something  that  was  forced 

9  down  the  throat  of  every  Marylander  and  it  was  like 

10  taking  quiet  pills,  and  I  think  that  this  kind  of  thing 

11  is  very  difficult  to  measure,  but  from  my  ov/n  experience 

12  in  having  lived  through  that,  I  think  it  was  good  therapy 

13  for  the  State  and  1  think  the  same  kind  of  thing  vjould 

14  be  very  useful  here./ 

15  It  V70uld  be  a  very  nice  thing  to  calm  the 

16  very  doctrinaire  state's  writers.   They  V70uldn't  be  able 

17  to  feel  so  bad.   VJe've  got  a  constituent  State  document 

18  that  speaks  in  the  same  voice.   That  is  the  best  I  can 

19  do,  but  that  is  what  we  had  in  mind. 

20  MR.  BROOKS:   Thank  you. 

21  MR.  GENTRY:   But  yet  a  statement  all  men  are 
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1  created  free  and  equal,  everybody  believes  it,  agrees 

2  with  it. 

3  ,  MR.  SYKES :   I  beg  your  pardon  on  that  specific 

4  one. 

5  MR.  GENTRY:   It's  in  writing  -- 

6  MR.  SYKES:   Now,  the  Declaration  of  Independenc 

7  said  all  men  are  created  equal  and  then  Thomas  Jefferson 

8  went  ahead  and  established  a  school  system  in  which 

9  different  people  got  different  types  of  schooling  because 

10  he  knev7  they  weren't  created  free  and  equal.   I  think 

11  what  the  thrust  of  that  language  in  the  Declaration  of 

12  Independence  is  that  all  men  should  have  equal  oppor- 

13  tunities  and  a  freedom  to  exercise  those  opportunities, 

14  but  it  is  significant  to  me  -- 

15  THE  CHAIRMAN:   You  wouldn't  put  that  in  the 
.16  Bill  of  Rights,  the  phrase  you  just  mentioned? 

17  MR.  SYKES:   \^at? 

18  MR.  GENTRY:   For  instance,  on  education, 

19  equal  education  opportunities  for  all  children  in  the 

20  State;  would  you  include  that? 

21  MR,  SYKES:   Let  me  go  on  and  point  out  what  I 
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1  was  going  to  say.   It's  very  significant  that  the 

2  Constitution  of  the  United  States  contains  no  such  pro- 
5  visions  as  all  men  are  created  free  and  equal.   It  takes 

4  in,  instead,  the  protection  of  life,  liberty  and  property 

5  for  every  individual.   These  are  legally  protectable 

5  rights.   There  is  a  very  interesting  discussion  of  that 

rf  whole  problem  of  the  shift  from  the  rhetoric  in  the 

9  Declaration  of  Independence,  where  you  were  trying  to 

9  rally  the  country  to  your  side  to  fight  a  war,  and  the 

10  language  in  the  Constitution,  when  you  are  trying  to 

11  write  a  legal  document,  in  Carl  Becker's  book,  the 

12  Heavenly  City  of  the  Eighteenth  Century,  and  I  commend 

13  it  to  you. 

14  THE  CHAIRMAN:   Thank  you  very  much. 

25  MR.  SYKES :   I  just  v/anted  to  be  understood 

15  that  nothing  that  I  have  said  should  be  interpreted  or 
17  is  intended  as  indicating  any  position  on  behalf  of  my- 
19  I     self  or  of  the  Council  as  to  the  question  that  you  have  ^ 

19  been  asking  me  in  different  forms  since  I  finished  my 

20  prepared  statement. 

21  THE  CHAIRMAN:   Thank  you  very  much.   Would  you 
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care  to  be  heard? 

MRS.  MACIE  YOLKER:   No.   I'm  just  here  for 
the  Women's  Democratic  League. 

THE  CHAIRMAN:  May  we  have  your  name,  please? 

MRS.  YOLKER:   Mrs.  Macie  Yolker,  1810  Bonnie 
View  Lane,  Elkridge,  Maryland. 

THE  CHAIR1>IAN:   All  right,  Mr.  Burgess? 

MR.  LIONEL  BURGESS:  Mr.  Chairman,  ladies  and 
gentlemen,  I  did  not  get,  and  I'm  sure  it  was  sent  to 
me,  this  general  outline,  but  I  proceeded  on  the  basis 
that  we  are  going  to  talk  about  equal  representation 
this  morning.   Anyway,  I  found  out  my  first  step  in  this 
also  was  the  preparation  for  what  is  in  this  document. 
It  has  to  do  with  Articles  1,4,  6  and  7,  and  while  I 
have  not  had  the  opportunity  to  read  these  quite  as 
carefully  as  I  would  like  to,  I  have  read  them  m.any 
times,  as  all  of  us  have  and,  in  years  gone  by,  we  paid 
more  attention  to  them  because  we  had  to.  ^ 

It  certainly  sets  the  stage  of  the  relation- 
ship between  suffrage  and,  of  course,  the  ruling  body, 
I  guess  you  might  say  the  plenary  pov7ers  of  the 
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Legislature. 

MRS.  FREEDLANDER:   You  are  speaking  of 
Articles  1,  4,  6  and  7? 

MR.  BURGESS:  Right,  at  this  particular 
moment. 

MRS.  FREEDLANDER:   Thank  you. 

MR.  BURGESS:   And  I  certainly  would  urge  that 
these  be  included,  and  it  is  right  interesting,  if  you 
study  through  these  amendments,  and  I'm  not  going  to  take 
the  time  to  do  this  -- 

THE  CHAIRMAN:   Well,  I  think  V7e  should  for 
the  record  indicate  what  they  are. 

MR.  BURGESS:   Well,  Article  1.--  well, 
particularly  the  ones  that  you  mentioned  in  your  own 
outline,  1,  4,  6  and  7. 

THE  CHAIRJ^IAN:   Article  1,  That  all  government 
of  right  originates  from  the  people,  is  founded  in  com- 
pact only,  and  instituted  solely  for  the  good  of  the 
whole;  and  they  have,  at  all  times,  the  inalienable 
right  to  alter,  reform  or  abolish  their  form  of  govern- 
ment in  such  manner  as  they  may  deem  expedient. 
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1  MR.  BURGESS:   Yes.   I  think  it  is  interesting, 

2  in  the  Constitution  of  1851,  how  they  added  the  last 

3  clauses,  which  were  not  included  in  the  Constitution  of 
'4  1776. 

5  THE  CHAIRMAN:   You  are  also  pressing  for 

6  Article  4? 

7  MR.  BURGESS:   May  I  also  --  yes,  Article  4. 

8  Do  you  want  me  to  read  that?   I  have  it  here. 

9  THE  CHAIR1>IAN:   That  the  people  of  this  State 

10  have  the  sole  and  exclusive  right  of  regulating  the 

11  internal  government  and  police  thereof,  as  a  free, 

12  sovereign  and  independent  State. 

13  MR.  BURGESS:   Right. 

14  THE  CHAIRMAN:   And  the  other  article? 

15  MR.  BURGESS:   That  would  be  6  and  7. 

■^Q  THE  CHAIRMAN:   That  refers  to  the  power  of 

17  the  Legislature. 

18  MR.  BURGESS:   Right. 

19  THE  CHAIRMAN:   And  Article  7,  That  the  right 

20  of  the  people  to  participate  in  the  legislature  is  the 

21  best  security  of  liberty  and  the  foundation  of  all  free 
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government,  et  cetera.   All  right. 

MR.  BURGESS:   And  for  this  purpose,  of  course, 
elections  are  to  be  free  and  frequent,  and  every  white 
male  citizen  --  of  course,  we  would  not  want  to  continue 
the  white  male. 

THE  CHAIRMAN:   You  don't  V7ant  to.  Thank  you. 

MR.  BURGESS:   I  believe  that  has  already  been 
taken  care  of,  in  1956.   So,  I  don't  know  why  they  didn't 
change  it  in  my  copy,  or  maybe  I  don't  have  an  up-to-date 
copy. 

THE  CHAIRMAN:   One  time  they  had  a  problem 
where  slavery  V7as  abolished,  and  I  was  rather  sensitive 
at  the  full  Corrimission  hearing  that  someone  would  vote 
against  continuing  the  abolishment  of  slavery,  but  we 
made  it. 

MR.  BURGESS:   I  have  a  memo  about  that,  too. 
I  would  also  call  to  your  attention  that  in  the  Consti- 
tution of  1864,  that  this  was  included  and  deleted,  of  ^ 
course,  in  1867,  as  Article  1,  that  we  hold  it  to  be 
self-evident  that  all  m.en  are  created  equally  free,  that 
they  are  endowed  by  their  Creator  with  certain 
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1  inalienable  rights  among  which  are  life,  liberty  and 

2  the  pursuit  of  happiness.   That,  of  course,  was  deleted 

3  in  the  Constitution  of  1867. 

4  I  guess  the  history  is  self-explanatory  as  to 

5  why  this  was  included  perhaps  at  that  time.   Yet,  I  am. 

6  not  too  sure,  but  I  think  it  bears  on  this  particular 

7  point  of  your  asking  the  question  of  whether  the  Con- 

Q  stitution  and  the  Bill  of  Rights  should  contain  certain 

9  aspirations,  certain  firm  beliefs  which  are  inherent  and 

10  have  grown  out  of  the  lives  and  history  of  the  people  in 

11  the  United  States  and  became  the  purpose  of  including 

12  them  in  the  Bill  of  Rights  of  the  Federal  Constitution 

13  and,  of  course,  inclusion  from  time  to  tim.e  of  these 

14  rights  in  the  State  Constitution. 

15  Then  with  respect  to  the  matter  restricting 

16  the  State  with  respect  to  individuals,  I  think  that  it  ' 

17  should  contain  that,  but  I  also  believe  these  aspirations, 

18  these  firm  beliefs  the  people  have,  I  think  this  has  some 

19  weight  with  the  people  themselves  in  the  application  of 

20  the  total  outlook  on  the  Constitution.   Perhaps  it  might 

21  have  some  effect  in  the  judicial  process.   The  judges 
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certainly  take  other  things  into  account  rather  than  mere 
legal  things.   They  take  a  lot  of  things  into  account  in 
making  judicial  decisions,  and  it  would  seem  to  me  that 
this  would  be  somewhat  of  a  guide. 

Now,  with  respect  to  D,  I  V70uld  raise  certain 
questions  about  why  you  want  to  exclude  those.   Certainly 
perhaps  they  ought  to  be  rewritten,  but,  of  course,  now 
when  it  comes  to  11  and  12,  11  particularly,  I  don't 
know  if  there  is  any  particular  reason  -- 

MRS.  FREEDLANDER:  Excuse  me.  You  say  you 
have  an  outline.  We  are  not  familiar  with  an  outline 
that  you  have. 

MR.  BURGESS:   Well,  I  didn't  have  tim.e  to 
prepare  one  for  you. 

MRS.  FREEDLANDER:   We  thought  you  had  some-  . 
thing  you  got  for  us. 

THE  CHAIRMAN:   We  thought  you  had  one. 

MR.  BURGESS:   I  wish  I  had  the  time.   I  just 
had  time  to  work  on  this  today  and  I  only  have  a  guide 
of  my  own  that  I  am  working  by.   What  I  am  going  by  is 
what  you  sent  to  us,  this  sheet,  through  the  mail. 
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I  called  the  office  today  and  it  V7as  mailed  in  on 
March  8,  1966,  to  all  of  us,  and  this  is  what  I  am 
follov7ing.   This  is  the  guideline  I  am  referring  to, 
in  which  you  propose  that  you  are  going  to  follow  cer- 
tain guidelines  in  considering  these  matters,  and  this 
is  what  I  am  talking  from. 

THE  CHAXR>LA.N:   Is  that  the  interim  report, 
John? 

MR.  BROOKS:   The  letter  was  drav/n  from  your 
interim  report. 

THE  CHAIRMAN:   All  right,  we  are  able  to 
follow  you  now. 

"  MR.  BURGESS:   I'm  sorry.   I  didn't  -- 

THE  CHAIRMAN:   That's  all  right. 

MR.  BURGESS:   I  assvmied  that  you  were  follox7- 
ing  this  in  your  discussion  here  this  evening.   I  am 


sorry. 


here 


THE  CHAIRMAN:   That's  all  right.   We  have  it 

MR.  BURGESS:   Do  you  have  a  copy  of  it? 

THE  CHAIRMAN:   Yes.   Go  right  ahead.   We  have 


Court  Reporters 


THE  JACK  SALOMON   REPORTIN'C  SERVICE 
100  Equiiablf  Building 
Baltimore  2,   Mainland 


Lexinflon  <)-6T60 


1 

2 

3 

'4 

5 
6 
7 
8 
9 
10 

11 
12 

13 
14 
15 
16 
17 
18 
19 
20 
21 


31 


It  now. 

MR.  BURGESS:  So  far  as  C  is  concerned,  if  you 
want  me  to  --  I  don't  know  that  I  am  prepared;  I  didn't 
know  how  to  answer  or  make  a  comment  about  that,  exactly, 
but  under  D,  I  would  have  these  questions.  Of  course, 
Article  11,  as  Annapolis  being  the  place  of  the  meeting 
of  the  Legislature  and  that  the  Legislature  ought  not  to 
be  convened,  or  held  at  any  other  place  but  from  evident 
necessity,  I  don't  know  that  that  is  so  necessary,  but  I 
was  just  wondering  why  the  suggestion  v/as  made  to  delete 
Article  10,  on  freedom  of  speech  and  debate,  or  proceedings 
in  the  Legislature,  ought  not  to  be  impeached  in  any 
court  of  judicature.  Also,  v/hy  you  would  V7ant  to  elimi- 
nate redress  of  grievances,  Article  12,  and  for  amending, 
strengthening  and  preserving  the  law  that  the  Legislature 
ought  to  be  frequently  convened, 

THE  CHAIRMAN:   Do  those  items  belong  in  a  Bill 
of  Rights?  Maybe,  if  they  are  important,  they  should  be 
in  some  other  section  of  the  Constitution.   This  report 
that  you  have  was  an  interim  report  prepared  by  our 
reporter,  and  I  thought  it  v/as  only  for  Comumittee  use. 
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1  but  I  see  that  it  has  been  disseminated.   Those  articles 

2  were  suggested  to  be  deleted  because  they  were  not 

3  appropriate  for  a  Declaration  of  Rights  and  that  was 

4  the  sole  reason  and,  if  they  are  needed,  they  would  be 

5  appropriate  in  another  section  of  the  Constitution. 

6  MR.  BURGESS:   Well,  I  know  that,  for  instance, 

7  you  set  specifically  the  date  of  the  convening  of  the 

8  Legislature. 

9  THE  CHAIRMAN:   That  shouldn't  be  in  the  Bill 

10  of  Rights,  should  it? 

11  MR.  BURGESS:   I'm  not  too  sure  that  that 

12  should,  but  I'm  not  too  sure  that  the  affirmation  of 

13  this  kind  of  faith  shouldn't  be  a  part  or  maybe  com- 

14  pressed,  maybe  condensed;  but  I'm  not  too  sure  that 

15  these  beliefs  that  we  all  hold,  that  many  of  them  should 

16  not  be  preserved  in  our  bill  of  rights,  and  I'm  not  going 

17  to  go  through  the  rest  of  them,  but  I  have  this  sort  of 

18  feeling  about  most  of  them,  particularly  28,  30,  31,    ^ 

19  32,  about  standing  amiies  are  dangerous. 

20  Now,  I  know  v/e  all  agree  we  need  a  big  stand- 

21  ing  army,  but  when  you  come  to  the  matter  of  Article  30, 
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that  in  all  cases,  and  at  all  times,  the  military  ought 
to  be  under  strict  subordination  to,  and  control  of,  the 
civil  pox-^er;  certainly,  v/e  don't  want  to  delete  that 
from  our  Bill  of  Rights.   I  wouldn't  think  so.   V7e  firmly 
believe  that  in  America.   I  believe  this  is  one  of  the 
fundamental  things  that  we  teach  in  history,  one  of  the 
fundamental  things  we  teach  in  government,  one  of  the 
fundamental  things  we  teach  in  civics,  and  that  no 
soldier  shall,  in  time  of  peace,  be  quartered  in  any 
house,  without  the  consent  of  the  owner,  nor  in  time  of 
war,  except  in  the  manner  prescribed  by  law;  this  is 
still  in  the  Federal  Constitution. 

Why  not  repeat  it  in  the  Bill  of  Rights,  if 
nothing  else,  as  a  teaching  point  for  the  people  and 
maybe  this  is  the  psychological  and  moral  impact  this 
gentleman  was  talking  about.   It  seems  there  are  from 
certain  quarters  attempts  to  sort  of  whittle  av7ay  some 
of  our  fundamental  rights,  as  contained  in  the  Bill  of  ^ 
Rights,  and  I'm  not  talking  about  self-incrimination, 
but  most  of  you  know  this  book,  and  certainly  you  ought 
to  read  it,  if  not,  the  Bill  of  Rights,  on  Page  77,  in 
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1  the  case  of  self-incrimination.   All  of  these  things  grew 

2  out  of  historic  circumstances  which  sometimes  people  shed 

3  blood  over,  sweat  and  torture  and  a  lot  of  other  things 
4^  that  lie  in  back  of  these  things  being  included  in  the 

5  Bill  of  Rights. 

6  Well,  I  think  this  probably  points  out  most 

7  of  the  things  that  I  wish  to  speak  about,  except  I  would, 

8  of  course,  repeat,  as  I  did  before  the  other  subcommittee, 

9  my  firm  belief  in  Article  43,  on  education,  and  then,  of 

10  course,  the  inclusion  of  the  agricultural  use  section  of 

11  the  Constitution  which  the  Grange  together  with  the  Farm 

12  i  Bureau  was  largely  responsible  for  having  included.   I 
i 

13  gave  my  argument  tV70  weeks  ago  before  the  Committee.   I 

14  I  see  no  reason  to  repeat  it. 

15  I  I  would  say,  "That  monopolies  are  odious, 

16  contrary  to  the  spirit  of  a  free  government  and  the 

17  principles  of  commerce,  and  ought  not  to  be  suffered,^' 

18  first,  the  Grange  has  a  very  intimate  experience  with 

19  this  thing.   That  is  what  brought  the  Grange  into  being, 

20  in  the  differentials  in  freight  rates  in  the  West  and 

21  Midv7Gst  and  the  power  of  the  monopolies  to  control  prices 
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on  meat  and  on  grain,  and  we  still  have  in  our  declara- 
tion the  purposes,  not  in  that  same  language,  but  somehow 
the  feeling  of  the  same  language  and,  of  course,  out  of 
the  Grange  there  came  the  granger  laws  and  there  has  been 
an  essay  in  almost  all  the  law  schools  in  the  United 
States  that  is  just  currently  in  process,  having  law 
students  write  essays  on  the  Grange  lav7s ,  particularly 
the  Interstate  Commerce  Commission,  which  grew  out  of 
this  effort  and  the  Sherman  Anti-Trust  Law. 

Certainly,  V7e  have  some  feeling,  some  belief 
in  this.   We  know  there  are  monopolies  of  different  kinds 
One  is  probably  a  necessity  in  economic  life,  but  cer- 
tainly this  is  a  necessity  and  affirmation,  I  believe, 
in  this  connection. 

So,  I  believe  this  would  point  out  most  of 
the  things  I  would  wish  to  comm.ent  on  and,  I'm  sorry  I 
didn't  have  time  to  write  this  up,  but  if  you  v/ant  it, 
I  will  try  to  find  time  to  write  it  up  and  give  it  to 


you, 


THE  CHAIRMAN:   Your  vzords  have  been  recorded.  I 
MR.  BURGESS:   I  will  be  glad  to  answer  any 
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questions  that  I  can,  that  you  want  to  ask. 

MRS.  FREEDIANDER:   I  would  just  like  to  ask 
you  V70uld  you  have  any  objection  to  an  article  that  vzould 
be  entitled  the  Legislature  --  and  this  is  in  the  process 
of  being  reviewed,  as  we  are  reviewing  the  Declaration 
of  Rights,  if  we  embodied  in  that  the  time  and  place  of 
the  Legislature  and  the  frequency  of  meetings  and  that 
kind  of  thing?  V7e  have  a  very  short  Bill  of  Rights 
within  the  U.  S.  Constitution,  which  you  mentioned,  and 
here  we  have  forty-some  articles  that  we  have  had  more 
or  less  over  the  years  in  the  varying  constitutions. 
Would  you  have  any  objection  to  their  being  within  an 
article  under  the  Legislature  rather  than  here?  And, 
with  reference  to  your  point  on  the  militia,  we  had  a 
hearing  with  Generals  Reckord,  Ogle tree  and  Gels  ton, 
and  they  felt  that  these  articles  could  very  V7ell  be 
under  a  militia  article.   We  do  have  a  militia  article 
and  then  V7e  have  these.   VJould  you  have  any  objection 
to  including  what  is  presently  under  the  Declaration  of 
Rights  in  a  militia  article?   They  had  no  objection  to 
that  when-  we  questioned  them.  ■ 
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MR.  BURGESS:   Of  course,  I'm  looking  at  this 
as  a  sort  of  a  self-styled  historian,  I  guess.   I  question 
a  little  bit  about  taking  out  of  the  Bill  of  Rights,  as 
such,  some  of  these  provisions,  if  you  want  to  call  them 
that,  or  statements  or  affirmations;  some  of  them  are 
not.   Maybe  they  are  not  subject  to  judicial  decision, 
but  they  certainly  have  in  the  past  influenced  judicial 
decision  and  certain  of  them  have  been  included  in 
judicial  decisions;  but,  so  far  as  --  no,  I'd  rather 
fight,  that  I  would  hold  that  some  of  these  things  be 
in  the  Bill  of  Rights,  the  connotation  of  this  being 
included  in  the  Bill  of  Rights,  which  is  something  that 
does  not  carry  the  same  kind  of  weight  if  you  embody  it 
as  a  part  of  the  constitutional  provisions. 

They  are  specific  things.   These  are  beliefs 
and  affirmations  that  are  deep-seated  in  our  American 
heritage  and  I  suspect  we  want  to  keep  them  there. 

THE  CHAIRMAN:   Thank  you  very  much.   Professor 
Asper,  who  is  a  professor  of  law  at  the  University  of 
Maryland  and  the  Reporter  for  our  Committee,  has  a 
question. 
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1  MR.  ASPER:   I  must  ask  this  question,  based 

2  on  your  reference  to  Article  41.   The  Maryland  Court  of 

3  Appeals  has  held  repeatedly  that  Article  41  does  not 

4  I  apply  to  monopolies,  it  only  applies  to  monopolies 

5  granted  by  the  State,  and  it  has  been  there  since  1776, 
5  and  it  reflects  the  old  statute  of  monopolies  in  England 

7  of  300  years  before.   Are  you  suggesting  that  perhaps 

8  what  we  need  in  the  Declaration  of  Rights  is  a  stronger 

9  provision  or  different  kind  of  provision,  providing  a 

10  statement  against  private  monopolies? 

11  MR.  BURGESS:   If  you  read  the  three  books, 

12  Osgood's  History  of  the  Colonies,  I  think  you  will  get 

13  some  of  the  reason  why  this  grew  out  and  came  out  in 

14  1776,  and  I  will  admit  it  has  been  about  twenty  years 

15  since  I  read  those  three  volumes,  but  monopolies  were 
15  nothing  new  to  the  British  people  and  certainly  were 

17  nothing  new  to  the  American  people.   As  a  matter  of  . 

18  fact,  the  colonies  were  even  throttled  through  monopolies 

19  that  were  set  up  in  England.   All  of  the  trading  com- 

20  panics  were  monopolies  chartered  by  the  English  govern- 

21  ment  and  they  controlled  in  the  early  days  the  lives  of 
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the  people  in  the  colonies,  and  I'm  certain  that  it  v/as 
the  familiarity  that  these  people  had,  the  colonies  had, 
the  founding  fathers,  which  prompted  them  to  include  this 
in  the  Bill  of  Rights. 

So,  it  may  be,  in  this  sense  --  I'm  not  a 
lawyer  and  I'm  not  familiar  with  that  --  but  I  am  familiai 
with  the  history  of  the  dealings  of  the  people  both  in 
Britain  and  in  America  V7ith  this  kind  of  thing  as  being 
included.   It's  just  like  the  Magna  Carta.   Most  of  that 
was  just  aspirations.   They  were  not  things  that  could 
be  enforced,  but  we  look  back  on  it  today  still  as 
Aspirations  that  led  to  things  which  became  very  definite 
in  Congress,  in  our  Bill  of  Rights  and  in  our  Constitu- 
tion.  If  you  want  to  look  at  it  historically  and  not 
legally. 

MRS.  FREEDLANDER:   I'd  like  to  ask  you  one 
more  question,  if  I  may.   You  referred  particularly  to 
Article  6  thaf  talks  about  the  regulative  executive 
powers  of  the  government  and  towards  the  end  of  that 
article  the  people  may,  and  of  right  ought,  to  reform  the 
old,  or  establish  a  new  government;  the  doctrine  of  non- 
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resistance  against  arbitrary  power  and  oppression  is 
absurd,  slavish  and  destructive  of  the  good  and  happiness 
of  mankind.   Do  you  want  this  retained? 

MR.  BURGESS:   I  see  no  harm  in  it.   They  did 
not  include  it  in  the  Constitution  of  1776,  as  I  remember 
all  of  it.   The  last  phrase,  I  think,  v/as  added,  from 
this  point  on  --  I  can't  put  my  fingers  right  on  the 
statement  right  now,  but  in  1776,  it  did  not  include 
this  whole  article.   This  V7as  added,  I  think,  in  1864. 
Again,  this  is  really  somev/hat  the  thought  that  was  in 
the  Magna  Carta. 

MRS.  FREEDLANDER:   This  is  giving  the  people 
the  right  .to  overthrow  a  government  if  they  see  fit  to, 
because  it  says,  non-resistance  against  arbitrary  power 
and  oppression  is  absurd,  slavish  and  destructive  of  the 
good  and  happiness  of  mankind. 

.  MR.  BURGESS:   Don't  we  believe  that?   We 
teach  it  in  our  schools  and  we  teach  it  in  our  civic 
organizations.   Certainly,  Tom  Jefferson  played  enough 
on  this  particular  thought.   I  can't  quote  his  exact 
words,  but  we  aren't  through  with  odious  attempts  at 
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seizure  of  power  in  1966.   As  a  matter  of  fact,  when  you 
think  about  tyranny,  really,  when  we  think  about  that,  we 
had  3,000,000  people  in  the  United  States  at  that  time, 
the  same  number  of  people  we  have  in  Maryland  today,  v/hen 
Patrick  Henry  made  his  speech  in  Virginia,  and  now  we 
have  almost  190,000,000  people;  and  they  talked  about 
tyranny  then  as  a  small  thing.   We  just  had  a  couple  of 
episodes  of  that  and  fought  a  war  about  it. 

THE  CHAIRMAN:   Thank  you  very  much.   Dr. 
Zimmerman? 

DR.  DAVID  W.  ZIMMERMAN:   I  don't  have  a  pre- 
pared statement.   I  came  primarily  as  an  observer.   I  do 
want  to  reiterate  what  I  said  when  I  was.  before  the 
Commission. 

THE  CHAIRMAN:   State  your  name  and  occupation. 

DR.  ZIMI4ERx^lAN:   David  Zimmerman,  Deputy  State 
Superintendent  of  Schools.   I  think  there  ought  to  be  a 
definite  application  of  equal  opportunity  for  all.   I 
think  I  said  this  before  and  I  think  this  is  im.portant. 

MR.  GENTRY:   Do  you  think  that  is  enforceable? 

DR.  ZIMMERMAN:   I'm  talking  about  the 
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1  Declaration  as  an  aspiration.   We  believe  in  it. 

2  MR.  GENTRY:   I  know.   I  believe  in  it,  too. 

3  DR.  ZIMMERMAN:   I  think  if  we  insert  this  -- 

4  MR.  GENTRY:   You  see  this  problem,  the  lawyers 

5  tell  us  these  things  aren't  enforceable  and  this  is  a 

6  legal  document  and  don't  put  anything  in  there  that  you 

7  can't  go  into  court  and  either  have  a  court  interpret 

8  and  implement  and,  if  you  can't  do  that,  leave  it  out. 

9  There  is  no  place  for  it. 

10  I  don't  agree  with  that  philosophy  myself. 

11  DR.  ZIMMER^IAN:   I  think  the  people  ought  to 

12  have  something  to  work  toward,  there  ought  to  be  some 

13  goals,  and  I  think  the  Declaration  of  Rights  ought  to 

14  have  some  goals.   So,  when  we  attempt  to  do  this,  we 

15  don't  get  thwarted  by  people  who  think  otherwise. 

16  THE  CHAIRMAN:   Couldn't  we  put  this  in  the 

17  preamble? 

18  DR.  ZIMMERMAN:   I  wouldn't  object  if  you  put  ^ 

19  it  in  there,  but  I  think  it  ought  to  be  stated.   We  in 

20  education  say  this  daily  and  yet  a  lot  of  people  don't 

21  agree  with  us  and  they  attempt  to  say  it  isn't  possible. 
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1  They  say  it  is  not  equal  education.   It  is  equal  educa- 

2  tional  opportunity,  and  I  think  this  is  awfully  important 

5  in  a  democracy.   If  you  don't  have  it,  you  don't  have  a 
'4  democracy  in  the  strict  sense.   Just  so  we  get  it  in,  I 

6  don't  care  where  you  put  it.   You  can  put  it  in  the 

6  preamble  if  you  wish.   I'm  not  a  la^-Tyer.   So,  you  see  -- 

7  MR.  GENTRY:   Have  you  given  any  thought  to 

8  stating  it  perhaps  more  strongly  by  saying  that  in  the 

9  establishment  of  the  school  system  by  the  State  there 

10  shall  be  no  discrimination  on  account  of  race,  creed  or 

11  color? 

12  '  DR.  ZIMMERMAN:   No,  I  haven't. 

13  "  MR.  GENTRY:   Do  you  have  any  preference  or 

14  have  you  given  any  thought  to  stating  it  in  the  reverse? 

15  Do  you  feel  that  that  is  any  stronger,  any  different  at 

16  all? 

17  DR.  ZIMMERMAN:   Well,  when  you  get  into  that 

18  problem,  I  think  that  is  a  little  different  from  my     ^ 

19  first  statement.   Equal  educational  opportunity,  I  think 

20  that  is  the  broad,  overriding  statement  and,  when  v/e  say 

21  it  that  V7ay,  v/e  mean  that  all  people,  regardless,  should 
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have  this  right. 

THE  CHAIRMAN:   Thank  you  very  much,  Doctor. 

MR.  GENTRY:   Do  you  find  that  in  the  school 
system  of  the  State  the  Constitution  is  used  as  a  teach- 
ing document? 

DR.  ZIMMERMAN:   Not  as  much  as  it  should  be. 

MR.  GENTRY:   It  does  have  a  place,  in  the 
sense  of  being  a  textbook  of  a  sort? 

DR.  ZIMMERMAN:   Yes.   It  used  to  be  taught 
rather  abstractly.   When  I  went  to  school,  we  learned  it, 
I  memorized  the  Constitution.   We  teach  the  Constitution 
now  in  the  context  of  everyday  life,  as  to  how  it  relates 
to  things.   So,  this  is  an  important  aspect  of  the  Con- 
stitution because,  as  I  recall  my  ovm  education,  I 
learned  the  Constitution,  but  the  specific  provisions 
didn't  have  the  meaning  that  we  try  to  attach  to  it  now 
as  we  teach  it. 

I  think  we  get  relevance  into  it  now,  as  to 
hov7  it  affects  us  in  our  daily  lives,  and  I  think  this 
is  the  important  thing.   I  suspect  we  don't  give  it 
enough  stress  in  our  teaching. 
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MR.  GENTRY:   Is  the  curriculum  of  the  schools 
standardized  to  the  extent  that  this  is  actually  to  be 
taught  or  is  this  left  up  to  the  school  and  the  teacher? 

DR.  ZIMMERl-IAN:   No,  we  require  teaching  the 
Constitution.   We  require  it  three  times  through  the 
grades,  twice  in  elementary  school  and  once  as  a  required 
course  in  the  senior  high  school.   At  the  elementary 
level,  you  get  an  overriding  general  concept  and,  as  you 
go  on  up,  you  get  a  more  thorough  and  specific  treatment. 
So,  when  you  get  to  the  senior  high  school,  I  remember, 
if  you  will  pardon  the  personal  reference,  when  I  taught 
U.-  S.  history,  I  had  the  youngsters  go  back  and  study 
Madison's  papers  and  we  had  a  constitutional  convention 
and  we  all  actually  went  through  the  actual  procedure. 
This  is  a  real  kind  of  experience  for  youngsters  to  have. 
So,  they  see  the  great  documents  come  into  being,  and 
the  youngsters  got  a  real  thrill  out  of  coming  to  the 
Pratt  Library  and  finding  the  first  papers.  ^ 

Most  textbook  writers  don't  get  into  this 
real  fine  experience.   They  write  about  it.   We  wanted 
to  teach  it,  show  how  it  came  into  being,  get  the  feel 
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of  Madison. 

MR.  BROOKS:   What  aspect  of  the  State  Con- 
stitution is  mentioned,  as  far  as  you  know,  in  grade 
schools?   Any? 

DR.  ZIMMERMAN:   We  teach  Maryland  history  and 
the  Constitution.   There  again,  I  am  not  sufficiently 
familiar  with  v^hat  goes  on  in  the  specific  schools  to 
give  you  an  exact  -- 

MR.  BROOKS:   Is  that  taught  at  a  particular 
grade  level?   Eighth  grade  or  -- 

DR.  ZIMMERMAN:   I'm  hazy  on  that.   I  don't 
think  so,  but  don't  put  me  on  record  because  I  am  -- 

THE  CHAIR^IAN:   Thank  you  again,  Dr.  Zimmerman. 
Now,  Mr.  W.  Carroll  Beatty,  we  will  be  glad  to. hear  from 
you,  sir.   Would  you  state  your  name  and  occupation,  for 
the  record? 

MR.  EDWARD  G.  STAPLETON:   I  am  not  Mr.  Beatty. 
I  am  Edward  G.  Staple ton,  the  Executive  Secretary  of  ther 
Maryland  Association  of  Boards  of  Education.   Mr.  Carroll 
Beatty  was  the  President  of  this  association  last  year, 
and  I  am  merely  presenting  to  the  Committee  several 
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1  statements  in  the  form  of  letters  which  I  have  given  to 

2  Mr.  Brooks.   Nov/,  I  am  not  a  lawyer,  either,  as  Dr. 

3  Zimmerman,  and  I  am  not  a  close  student  of  the  Maryland 

4  Constitution.   My  job  was  given  to  me  as  late  as  this 

5  afternoon  and  it  is  merely  to  present  to  you  the  state- 

6  ments  of  these  tv70  people,  Mr.  Beatty  and  Mrs.  Crist  V7ho 

7  !  is  the  President  of  the  Maryland  Association  of  Boards  of 

8  Education.   You  have  them  in  front  of  you.   You  have  the 

9  letter  of  Mrs.  Crist  to  Mr.  Brooks,  and  you  also  have  the 

10  letter  from.  Mr.  Beatty  to  Mrs.  Crist. 

11  THE  CHAIRl-IAN:  'Was  it  Mrs.  Crist  who  v/rote 

12  the  preamble? 

13  MR,  STAPLETON:   She  conments  on  it,  based  on 

14  v/hat  Mr.  Beatty  had  submitted  to  her  after  his  first 

15  i  attendance  at  this  Commission  meeting. 

15  Now,  I  would  like  to  say  something  about  the 

17  Executive  Committee  of  this  Maryland  Association  of 

18  Boards  of  Education.   First  of  all,  it  is  a  State  organi- 

19  zation  and  the  twenty- three  boards  of  education  are 

I 

20  I  members  and  the  State  Board  of  Education  and  the  Baltimore 
I 

21  i  City  Board  of  Education,  and  we  have  in  our  Executive 
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1  Committee,  we  went  over  both  of  these  letters  very  care- 

2  fully.   We  have  several  distinguished  attorneys.   One 

3  member  of  the  Committee  is  Mr.  John  Wright,  who  is 

4  President  of  the  Board  of  Education  in  Anne  Arundel 

5  County.   Mr.  Beatty  is  the  President  of  the  Board  of 

6  Education  in  Prince  George's  County.   He  is  a  former 

7  Vice-President  of  the  Maryland  Bar  Association,  and  he 

8  is  President  of  the  Prince  George's  County  Bar  Assoc ia- 

9  tion.  .  We  also  have  on  the  Executive  Committee  Mr.  T. 

10  Bayard  Williams  who  is  President  of  the  Board  of  Educa- 

11  tion  of  Baltimore  County.   We  also  have  Mrs.  Fahring, 

12  Mrs.  Marie  Fahring  who  is  a  member  of  the  Board  of 

13  Education  of  Baltimore "City,  and  we  have  Mrs.  Virginia 

14  Keyes,  another  member  of  the  Board  of  Education  in  Cecil 
16  County.   So,  these  people  have  a  practical  knowledge  and, 

16  of  course,  the  three  men  I  mentioned,  Mr.  Beatty,  Mr. 

17  Wright  and  Mr.  William.s  are  attorneys  and  I  am  sure  are 

18  well-known  to  most  of  you. 

19  I  Those  three  people  have  given  this  matter, 

20  based  on  Mr.  Brooks'  letter  to  Mrs.  Crist  in  March,  have 

21  given  this  matter  very  careful  attention.   Now,  I  will  be 
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very  happy  to  read  first  Mr.  Beatty's  letter,  if  it  is 
desired,  Mr.  Chairman,  and  get  it  into  the  record. 
Would  you  want  me  to  do  that? 

THE  CHAIRMAN:   Yes. 

MR.  STAPLETON:   Is  it  too  long? 

THE  CHAIRMAN:   I  prefer  you  read  it  in  the 
record. 

MR.  STAPLETON:   This  letter  is  to  Mrs.  Crist, 
the  President  of  the  organization  and  it  states: 

"I  have  reviewed  the  entire  Declaration  of 
Rights  and,  frankly,  I  think  I  would  be  v/illing  to 
eliminate  most  of  it  with  one  or  tV70  basic  statements. 
I  have  given  .particular  attention  to  the  suggestions 
from  Mr.  Brooks.   I  believe  V7e  are  urged  to  think  in 
terms  of  a  revised  preamble,  incorporation  of  the 
pertinent  parts  of  Articles  1,  4,  6  and  7  into  a  coherent 
statement  and  elimination  of  Articles  10,  11,  12,  24,  28 
through  32,  41  and  42. 

"It  is  my  understanding  that  the  Declaration 
of  Rights  does  not  control  the  Constitution"  when  the 
Constitution  is  clear  and  unambiguous,  but  the 
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Constitution  is  taken  as  a  limitation  of  the  principles 
declared  in  the  Declaration  of  Rights.   The  Declaration 
of  Rights  is  not  to  be  construed  by  itself  according  to 
its  liberal  meaning;  it  and  the  Constitution  compose  our 
form  of  government  and  they  must  be  interpreted  as  one 
instrument.   This  interpretation  is  fixed  by  the  Court 
of  Appeals  of  Maryland  in  some  very  early  judicial  pro- 
ceedings.  You  will  know  that  there  have  been  many  Court 
of  Appeals  decisions  involving  constitutional  questions. 

"I  have  real  misgivings  about  my  ability  to 
suggest  a  revision  of  the  preamble.   I  have  real  concern 
about  the  retention  of  the  reference  to  Almighty  God 
although,  of  course,  I'v7ould  want  to  retain  it.   I  believe 
a  properly  worded  preamble  v7ould  spell  out  vjhat  Mr. 
Brooks  is  saying  and  V7hich  could  lead  to  the  elimination 
of  the  first  several  sections  he  suggests.   I  am  bold 
enough  to  suggest  to  you  a  preamble  something  like  the 
following: 

"We,  the  people  of  the  State  of  Maryland, 
grateful  to  Almighty  God  for  our  civil  and  religious 
liberty,  believing  that  the  people  of  this  State  have 
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the  sole  and  exclusive  right  of  regulating  the  internal 
government  thereof  as  a  free,  sovereign  and  independent 
State,  subject  only  to  the  powers  delegated  specifically 
to  the  United  States  by  the  Constitution  thereof  and 
that  all  other  powers  and  authority  are  reserved  unto 
the  respective  states  or  the  people  thereof,  do  declare: 

"I  would  then  suggest  that  Article  1  be  used 
to  replace  present  Articles  1,  4,  6  and  7,  Article  1  to 
read  as  follows: 

"Article  1.   That  all  government  of  right 
originates  from  the  people  and  is  instituted  for  the 
good  of  the  whole,  its  principal  agency  being  the 
Legislature  through  which  the  plenary  powers  of  govern- 
ment are  exercised;  that  the  right  of  the  people  to 
participate  in  the  Legislature  is  the  best  security  of 
liberty  and  the  foundation  of  all  free  government  and 
for  this  purpose  free  elections  shall  be  held  frequently, 
when  every  citizen  having  the  qualifications  prescribed  ^ 

by  the  Constitution  ought  to  have  the  right  of  suffrage. 

] 
"I  would  have  no  hesitancy  v;hatever  in  eliminatinc 

Articles  4,  6  and  7.   I  concur  completely  with  Mr.  Brooks' 
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suggestion  to  eliminate  Articles  10,  11,  12,  24  which,  of 
course,  is  obsolete  with  reference  to  slavery,  28,  29, 
30,  31,  and  32,  having  to  do  with  maintenance  of  militia, 
standing  armies,  subordination  of  military  power  to  civil 
power,  quartering  of  soldiers  and  marshal  law.   I  concur 
that  Article  41  with  reference  to  monopolies  and  42  pro- 
viding that  no  title  of  nobility  be  granted,  should  be 
eliminated. 

"It  is  my  understanding  a  Declaration  of 
Rights  should  be  only  a  .statement  of  rights  reserved  for 
the  people,  notv/ithstanding  the  fact  that  these  rights 
m.ay  be  given  protection  --  and  I  think  they  generally 
are  --  by  the  United  States  Constitution. 

"I  am  not  sure  this  has  been  very  helpful  to 
you,  but  it  may  give  you  something  from  which  you  can 
digest  a  statement  to  go  to  Mr.  Brooks  after  you  have 
incorporated  the  thinking  of  other  members  of  the 
Executive  Committee." 

Now,  the  other  members  of  the  Executive 
Committee  studied  this,  they  got  it  before  I  saw  it 
today,  and  they  have  concurred  in  Mr.  Beatty's  statement. 
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Brooks . 


record. 


Now,  there  is  another  letter  here  to  Mr. 
Do  you  want  me  to  read  that,  Mr.  Chairman? 
THE  CHAIRMAN:   Yes,  if  you  want  it  in  the 

MR.  STAPLETON:   This  is  a  letter  to  Mr. 


Brooks  from  Mrs,  Crist,  President  of  this  organization. 
She  states: 

"On  behalf  of  the  Maryland  Association  of 
Boards  of  Education,  I  would  confirm  to  you  the  presenta- 
tion made  by  Mr.  J.  Carroll  Beatty,  representing  our 
association,  at  the  meeting  of  the  committees  on 
miscellaneous  provisions  and  elective  franchise  and 
Declaration  of  Plights  of  the  Maryland  Constitutional 
Convention  CoiTimission  on  Thursday,  March  10,  1966. 

"It  is  the  recommendation  of  our  Executive 
Committee  that: 

"1,  the  last  sentence  of  Article  43  of  the 
Declaration  of  Rights  be  deleted  at  this  point,  and  if  ^ 
it  is  desired  that  this  sentence  be  retained,  it  should 
be  put  in  a  m.ore  fitting  place. 

"2,  Section  1  of  Article  8  of  the  Constitution 
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could  be  reworded  to  reflect  current  application. 

"3.   We  think  Section  2  of  Article  8  of  the 
Constitution  could  be  compressed  more  positively  con- 
sidering the  fact  that  the  public  school  system  is 
established,  and/or  with  a  strong  respect  for  it  remain- 
ing established. 

"4.   We  are  definitely  urging  that  Section  3 
of  Article  8  be  retained  and  left  intact.   It  may  be 
desirable  to  use  language  that  would  m.ore  definitely 
define  "school  fund"  as  presented  to  you  by  Kr.  Beatty. 

"5.   We  think. Section  52  of  Article  3  is  very 
important  to  safeguard  public  education  and  strongly  urge 
that  its  provisions  be  retained  in  an  amended  Constitu- 
tion that  may  be  developed  as  a  result  of  the  work  of 
the  Commission. 

"6.   In  general,  we  would  suggest  the  elimina- 
tion of  as  much  obsolete  and  detailed  matter  as  possible 
to  make  the  Constitution  brief  and  precise,  and  that  it 
remain  consistent  with  court  decisions  already  passed  to 
safeguard  public  education. 

"Thank  you  for  providing  the  opportunity  to 
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participate  in  the  discussion.   If  we  could  be  of  further 
service,  please  do  not  hesitate  to  call  on  us." 

THE  CHAIRI^IAN:   I  would  like  to  read  into  the 
record  a  note  from  Furman  L.  Templeton,  of  the  Baltimore 
Urban  League.   He  states: 

"I  have  before  me  a  copy  of  the  Connecticut 
Constitution  as  approved  October  28,  1965,  by  its 
Constitutional  Convention  and  submitted  to  the  electorate 
for  a  December  14,  1965  vote. 

"Insofar  as  civil  rights  are  concerned,  the 
Connecticut  document  would  seem,  to  cover  the  subject  in 
Section  1  and  Section  20  of  Article  1,  Declaration  of 
Rights . 

"Section  1  reads:  'All  men  when  they  form  a 
social  compact,  are  equal  in  rights;  and  no  man  or  set 
of  men  are  entitled  to  exclusive  public  emoluments  or 
privileges  from  the  community.' 

"Section  20  reads:   'No  person  shall  be     ^ 
denied  the  equal  protection  of  the  law  nor  be  subjected 
to  segregation  or  discrimination  in  the  exercise  or 
enjoyment  of  his  civil  or  political  rights  because  of 
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1  religion,  race,  color,  ancestry  or  national  origin.' 

2  "It  immediately  is  obvious  that  Section  20  is 

3  directly  applicable  to  one  of  our  major  concerns  and  it 
''4  might  be  that  V7e  could  think  of  similar  language  for 

5  insertion  in  the  Maryland  Constitution  as  revised." 

6  MR.  BROOKS:  Mr.  Chairman,  I  would  like  to 

7  make  a  statement  for  the  record  that  the  suggestions 

8  referred  to  in  the  letter  which  was  sent  out  from  my 

9  office,  V7hich  I  mailed  were  not  necessarily  my  sugges- 

10  tions .   I  may  or  may  not  concur  in  some  of  those  recom- 

11  raendations,  but  I  do  want  it  pointed  out  that  they  were 

12  1  simply  a  listing  of  the  recommendations  being  discussed 

13  I  by  the  Coinmission  back-  in  March  and  the  statements 

14  [  tonight  are  pertinent  to  this  discussion,  although  those 

15  suggestions,  for  instance,  that  the  letter  addressed 

I 

16  itself  to  that  were  just  presented  a  few  m.oments  ago, 

17  V7hich  speak  of  my  recommendations,  those  are  not  neces- 

18  sarily  my  recommendations. 

19  MR.  GENTRY:   I  would  like  everyone  to  take 

20  this,  being  an  informal  hearing  and  I  really  think  V7e 

21  !  let  Mel  here  off  the  hook  a  little  too  easily;  I  know 
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he  is  learned  in  this  subject.   You  see  the  pros  and  cons 
of  our  whole  debate  between  teaching  documents  versus 
legal  documents  or  aspirations  versus  legal  restraints, 
and  you  say  you  know  the  pros  and  cons  and  yet  you  have 
no  real  firm  opinion?   Do  you  mean  for  the  Council  or 
do  you  have  an  opinion  yourself?  We  would  be  very 
interested  in  hearing  it. 

MR.  SYKES:   I  will  be  glad  to  tell  you  what 
my  views  are  on  this  question.   The  real  problem  doesn't 
come  until  you  start  to  try  to  draft  something  that  is 
to  be  generally  acceptable.   If  you  pitch  som.ething  too 
far  ahead  of  the  great  bulk  of  the  people  in  the  State, 
you  may  wind  up  simply  having  the  Constitution  rejected 
or  having  important  forms  hung  up  on  something  that 
arouses  philosophic  differences. 

There  is  always  a  danger,  if  you  put  too  many 
general  principles  in  a  constitution  that  are  not  enforce 
able,  that  if  the  public  is  unable  to  live  up  to  this  -- 
and  you  see  the  Constitution  daily  flouted  --  then  you 
have  held  the  lav;  up  to  scorn  by  trying  to  do  too  much. 

On  the  other  hand,  there  is   no  doubt  an 
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educational  value  in  putting  desirable  things  in  a  docu- 
ment, so  that  people  can  point  to  it  and  say,  these  are 
our  goals;  a  kind  of  section  in  the  Constitution  that 
could  be  headed,  things  that  would  be  nice,  and  you  might 
find  that  if  there  is  --  if  that  really  represents  the 
consensus  of  the  community,  it  has  more  force  than  if  it 
wasn*  t  put  in . 

Nov/,  you've  got  a  very  delicate  problem  of 
judgment  which  cannot  be  decided  in  the  abstract.   It's 
got  to  be  decided  only  after  you  have  wrestled  with 
trying  to  put  something  like  this  into  the  Constitution, 
and  that  question  is  basically  whether  what  you  have  come 
up  with  after  all  your  travail  is  going  to  be,  a,  so 
innocuous  that  it  doesn't  make  any  difference  whether 
you  put  it  in  or  not  and,  consequently,  you  have  wasted . 
your  time  in  drafting  it  or,  b,  so  just  properly  ahead 
but  not  unattainable,  so  that  it  v/ill  have  a  real  value 
in  the  community,  or,  c,  some  outline  with  the  general 
consensus,  that  you  may  jeopardize  the  Constitution  and 
hurt  yourself. 

Then  when  you  have  finished  with  all  of  that 
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1  assessing  of  the  situation,  you've  got  to  ask  yourself, 

2  is  the  risk  of  getting  something  which  is  one  of  the  less 

3  desirable  of  those  alternatives,  is  the  risk  of  your  ov7n 
''4  misjudgment  so  great  that  it  would  be  better  as  a  matter 

5  of  caution  to  give  up  the  quest,  or  do  you  have  sufficient 

6  confidence  in  the  ability  of  your  ovm  success  in  judging 

7  what  is  good  for  the  people  and  the  temper  of  the  people 

8  in  their  willingness  to  accept  such  good  that  you  think 

9  it's  worth  risking  the  effort. 

10  That  is  as  far  as  I  can  go  v/ithout.  sv7eating 

11  out  the  actual  language. 

12  '         MR.  GENTRY:   If  you  could  reach  this  alterna- 

13  tive  b  that  you  mentioned,  would  it  be  good  to  have? 

14  MR,  SYKES :   I  don't  knov7,  until  you  try.   You'ye 

j 

15  got  to  weigh  --  you  say  if,  and  that  assumes  the  point, 
15  of  course,  it  v7ould  be  good  to  have.   If  you  could  reach 

17  an  agreement  that  you  would  be  sure  would  not  hang  up  the 

18  Constitution  and  would  express  a  really  general  consensus 

19  and  wouldn't  be  so  innocuous  because  it  is  a  general 

20  consensus,  it  would  be  just  the  right  amount  ahead,  and 

21  if  you  could  all  agree  on  what  is  ahead  and  what  is 
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1  behind  and  on  what  direction  we  could  take,  I  would  say 

2  you  have  defined  yourself  into  your  conclusion. 

3  ,  VJhat  you  are  saying  is,  if  you  could  do  a  nice 

4  thing,  should  I  do  it.   Of  course,  you  should  do  it,  but 

5  the  question  is  can  you  do  the  nice  thing?   Would  every- 

6  body  agree  it's  the  right  thing? 

7  THE  CHAIRMAN:   How  about  the  Connecticut 

8  Constitution  which  states,  all  men  V7hen  they  form  a  social 

9  compact,  are  equal  in  rights;  and  no  man  or  set  of  men 

10  are  entitled  to  exclusive  public  emoluments  or  privileges 

11  from  the  community?   This  is  not  v;hat  Connecticut  has 

12  j  now,  but  — 

13  MR.  SYKES:   I  think  that  in  effect  is  the 

14  equal  protection  clause  and  you  have  great  advantage  in 

15  sticking  to  the  Federal  language.   I  myself  think  that 
.16  the  first  paragraph  of  the  Connecticut  Constitution  is 

17  quite  innocuous.   I  don't  see  hov7  it  could  raise  any  . 

18  great  philosophical  hair  on  the  back  of  the  neck  and, 

19  consequently,  I  question  whether  it  is  useful  to  put  it 

20  in.   I  see  no  harm.   I  see  no  -- 

I 

21  "  MRS.  FREEDLANDER:   We  want  to  look  back  and    I 
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look  ahead,  as  you  suggest,  and  this  is  a  different  point 
which  we  are  straddling.   If  you  look  ahead,  it  will  be 
more  and  more  of  a  bureaucratic  society,  where  more  and 
more  decision  making  will  be  made  by  boards,  as  they  are 
today,  various  regulatory  commissions  and  boards  that 
make  decisions. 

Now,  the  last  Constitution  has  a  provision 
that  protects  the  citizens  on  the  power  of  investigatory 
commissions  of  the  executive  and  legislative  branch, 
which  protects  the  people,  which  they  don't  currently 
have . 

MR.  SYKES :   Are  you  sure  of  it? 

MRS.  FREEDLANDER:   In  most  state  constitutions, 
aside  from  Alaska.   For  instance,  Alaska  states  the  right 
of  all  persons  to  fair  and  just  treatment  in  the  course 
of  legislative  investigation  shall  not  infringed  upon. 
This  is  one  of  the  bill  of  rights  put  out  by  the  Municipal 
League.   Is  this  the  kind  of  provision  you  think  we  shou3.c. 
consider  in  looking  ahead? 

MR.  SYKES :   I  think  the  due  process  clause 
and  the  general  attitude  of  the  courts  tov7ard  administrati 
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boards,  at  least,  it  gives  much  more  protection  than  your 
question  indicated  nov;. 

MRS.  FREEDLANDER:   Well,  the  committees  of 
the  legislature  or  the  Congress  investigatory  committees  - 

MR.  SYKES:   The  Supreme  Court  has  decided  a 
number  of  cases  on  how  far  the  legislative  committees  can 
go.   There  is  the  privilege  against  self-incrimination 
there.   I  would  ask,  with  regard  to  that  kind  of  ques- 
tion, what  that  sort  of  provision  in  the  Constitution 
would  do  beyond  embroiling  the  Constitution  in  a  conflict, 
that  the  Constitution  doesn't  give  any  direction  towards 
solving?  What  I  mean  by  that  is  suppose  that  provision 
is  in  the  Constitution' and  suppose  somebody  is  treated 
a  little  roughly  by  the  chairman  of  the  legislative, 
committee . 

He  then  goes  into  court  and  the  court  says, 
well,  what  do  I  do  with  that  constitutional  provision?  Do 
you  want  an  action  for  damages?   Do  you  want  me  to  enjoin 
the  chairman  of  the  coiijnittee?  Does  that  section  of  the 
Constitution  say  I  can  do  any  of  that?  And  I  am  pretty   ' 
sure  it  does  not,  and  the  result  is  you  bring  up  this 
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constitutional  provision  only  to  have  it  slapped  down 
where  it  means  anything. 

Then  the  most  you  can  say  is,  well,  you  are 
not  being  fair.   You  are  not  doing  what  the  Constitution 
says  you  should  do.   The  public  debate  over  this  thing, 
if  it  ever  gets  to  that  point,  will  mention  the  Consti- 
tution and  the  people  will  assess  the  pros  and  cons.   The 
Constitution  itself  will  furnish  no  real  guidance,  and 
I  don't  knov7  that  you've  accomplished  anything.   That's 
the  difficulty  about  using  it. 

Now,  on  the  other  hand,  I  don't  know  that  it 
hurts  anything  to  put  in  a  provision,  not  just  like  that, 
but  a  provision  to  say  that  everybody  should  try  to  be 
as  fair  as  you  can  to  everybody,  under  all  circumstances. 
I  think  this  is  a  nice  thing  to  put  in  the  Constitution 
and  it  has  a  broader  range.   I  mean,  it  can't  hurt  you,  bikt 
it  does  -~  you  smile  --  and  there  is  an  element  of  silli- 
ness in  trying  to  write  broad  generalities  into  a  con-  ^ 
stitution  because  you  get  to  a  point  where  it's  kind  of 
reductio  ad  absurdum. 

I  come  back  to  my  basic  point  of  you've  got 
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to  take  each  specific  suggestion,  like  the  one  Mrs. 
Freedlander  just  mentioned,  and  then  you've  got  to 
analyze  it  and  see  where  it  leads  and  then,  when  you're 
finished,  you've  got  to  make  your  judgment.   There  is  no 
short  cut,  no  ready  abstract  answer  in  the  beginning,  as 
to  whether  this  job  is  worthwhile.   If  you  get  tired  out 
before  you  finish  it,  then  you've  demonstrated  to  your- 
self it's  not  worthwhile. 

MR.  GENTRY:   Now,  you  take  each  one  of  these   | 
things,  the  people  do,  I  think  this  is  what  has  happened, 
and  you  turn  it  over  to  la^'/yers  and  they  tell  you  it  can't 
be  done,  it  won't  work,  it's  not  important.   They  throw 
it  out  without  remembering  that  the  lawyers  are  only  one- 
one  hundredth  of  the  population.   ^-Jhat  about  the  ninety-  i 

i 

nine  per  cent  of  the  population  that  aren't  lavTyers ,  that! 
aren't  concerned  v/ith  the  strict  enforcement  and  the 
legalistic  language  and  whether  it  can  be  interpreted  in 
the  courts?  What  about  the  children  that  can  be  taught, 
without  the  niceties  and  ramifications  and  little  twists 
that  are  given  to  it  by  lawyers?   I  sometimes  feel  we  are 
being  too"  selfish  to  say  this  thing  can't  be  done,  so 
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let's  not  put  it  in. 

MR.  SYKES:   I  don't  say  it  can't  be  done. 

THE  CHAIRMAN:   I  v/as  waiting  for  you  to  con- 
test that.   You  are  a  lawyer. 

MR.  SYKES:   I'm  not  saying  it  can't  be  done 
or,  in  fact,  that  it  should  be  tried,   I'm  saying  to  you 
the  best  way  to  find  out  whether  it  can  be  done  is  to 
try  it.   I  wouldn't  confess  that  it  is  impossible  in 
advance.   I  just  don't  know  and  I  think  that  maybe  you 
can  let  some  of  the  non-lav/yers  and  the  lawyers  spend 
time  until  they  have  convinced  themselves,  a,  that  it 
can  be  done,  it's  worthwhile  or,  b,  that  it  isn't  worth 
the  effort.. 

THE  CHAIRtlAN:   Lawyers  use  the  standard  test, 
is  it  legally  enforceable. 

MR.  SYKES:   No,  you  don't  have  to  -- 

THE  CHAIRMAN:   This  is  not  the  proper  standard 
I  am  not  restricting  it  to  that.   I  am  restricting  it  to 
the  question  of  how  useful  --  I  am.  discussing  the  ques- 
tion of  V7hat  v7ould  be  the  effect  of  incorporating 
specific  provisions  v/hich  are  not  legally  enforceable, 
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and  you  can't  decide  that  until  you  knovz  what  the 
specific  provisions  are. 

The  mere  fact  that  they  are  not  legally 
enforceable,  I  don't  regard  as  an  a  priori  bar.   I  think 
that  the  drafting  problem  is  so  tied  up  with  the  philo- 
sophical problem,  that  you  can't  decide  one  without 
deciding  the  other  at  the  same  time. 

MRS.  FREEDLANDER:   We  have  had  things  vzhich 
were  legally  enforceable,  which  were  supposedly  not  en- 
forceable vis-a-vis  equal  opportunities.   It  was  not 
enforceable,  but  the  people  decided  to  enforce  it.   So, 
you  can  turn  it  around  and  say  this  is  legally  enforce- 
able and  the  people  V7ill  say  they  don't  want  it. 

MR.  SYKES :   You  can  put  the  lav;  so  far  ahead 
of  the  community  that  you  get  into  the  same  problemi,  only 
a  v7orse  problem  than  you  do  if  you  put  pious  aspirations 
far  ahead  of  the  community,  because  the  problem  is  v;orse, 
because  to  see  a  lav;  meant  to  be  enforced  and  not  being 
actually  enforced  is  v7orse,  in  my  opinion,  for  the  body 
politic  than  to  see  something  not  enforced  which  people 
can  shrug  their  shoulders  when  they  see  it  and  say,  well, 
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it  wasn't  really  to  be  taken  too  seriously,  anyhow. 

THE  CHAIRMAN:   How  long  should  we  expect  the 
Constitution  to  last?  Are  we  too  far  ahead? 

MR.  SYKES :   Well,  now,  if  you  can  get  a  con- 
sensus on  that  question  and  you  could  draft  a  provision 
which  everybody  is  going  to  agree  is  just  the  proper 
number  of  years  ahead,  you  V7ill  have  helped  to  solve 
your  problem,  that's  my  point,  and  if  you  can't,  maybe 
you  shouldn't.   Can  I  m.ake  one  statement  for  the  record, 
just  as  a  matter  of  my  ovm  scholarly  pride?   I  miscited 
Carl  Becker's  book.   The  book  I  intended  to  refer  to  was 
the  Declaration  of  Independency,  not  the  City  of  -- 

THE  CHAIRMAN:   Professor  Rosen? 

PROFESSOR  ROSEN:   I  just  want  to  suggest  one  ^ 

i 

thing  on  my  own,  if  you  will.  1 

THE  CHAIRl^l^N:   You  will  switch  hats,  now?    '  | 
PROFESSOR  ROSEN:   I  will  switch  hats.   A  long 
period  of  time  has  elapsed  since  I  last  spoke.   The  one 

thing  is  I  basically  agree  with  Mr.  Sykes '  opinion  as  to  | 
the  difficult  tasks  that  face  the  Commission,  but  I  would- 

go  so  far  as  to  say  I  would  have  a  presumption  of  nice  | 
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1  phrases  that  are  not  legally  enforceable,  outside  of  a 

2  preamble  to  the  Constitution,  and  that  rather  leads  me 

3  into  your  question,  how  long  should  a  constitution  last. 

4  Being  one  v7ho  teaches  Federal  constitutional  law  basically 

5  my  basic  reaction  to  that  is  as  long  as  it  possibly  can 

6  keep  going  without  falling  of  its  ovm   weight,  and  I  feel 

7  if  you  encumber  a  constitution  with  phrases  of  nice 

8  beliefs  or  thoughts,  that  it  runs  the  risk  of  falling 

9  of  its  o^-m  weight. 

10  The  genius  of  the  American  Federal  Constitution! 

11  is  the  fact  that  it  is  considered  supreme  law,  the  highest 

12  law  of  the  land  and  enforceable  as  such.   It  distinguishes 

13  it.   I  am  sure  that  is  not  the  reason  alone  of  the  fall  of 

14  the  four  --  or  is  it  three?  How  many  French  republics 

15  have  they  had? 

16  MR.  SYKES:   We're  up  to  five. 

17  PROFESSOR  ROSEN:   The  second  --  perhaps  not 

18  the  second,  but  the  third  and  fourth,  but  their  consti- 

19  tutions,  as  I  understand  it,  were  constitutions  of  nice 

20  phrases,  of  general  statements  that  v;ere  not  enforceable 

21  by  the  judiciary. 
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As  to  the  question  of  the  educational  value 
of  the  Constitution,  of  course  -- 

MR.  GENTRY:  Before  you  leave  that.  VJould 
good  basic  sound  principles  change  from  generation  to 
generation,  change  with  the  times? 

PROFESSOR  ROSEN:   Words  change  from  generation 
to  generation,  v7ords  change  and  no  matter  how  you  phrase 
these  good  sound  basic  principles,  the  meaning  of  the 
words  will  change. 

As  to  the  educational  value  of  the  Cons titutiorf , 
I  couldn't  agree  more,  one  of  the  m.ajor  functions  of  the 
Constitution,  like  the  Federal  Constitution  which  un- 
fortunately miost  state  constitutions  do  not  serve,  is 
the  symbolic  educational  value  and  the  fact  of  the  matter 
is  it  probably  has  the  symbolic  educational  value  because 
it  is  a  short,  terse  Constitution,  having  at  this  point," 
after  170-odd  years,  only  twenty-four  --  ami  I  right  -- 
twenty-four  amendments  and  virtually  all  provisions  of 
which  are  enforceable  in  one  form  or  another. 

As  a  m.atter  of  fact,  we  discovered  only 
recently  that  even  the  Ninth  Amendment  is  enforceable; 
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but  beyond  that,  I  think  you  are  limiting  your  view,  if 
you  are  concerned  with  the  educational  value  of  the 
Constitution  in  the  school  system,  you  are  limiting 
your  view  of  how  a  constitution  can  be  used.   I  happen 
to  knov;  that  people  in  primary  and  secondary  education 
are  now  concerning  themselves  with  more  illuminating 
of  the  Federal  Constitution  and  there  is  no  reason  why 
it  couldn't  be  done  with  the  State  Constitution,  illumi- 
nating the  Constitution  not  merely  from  the  text,  not 
merely  from  historic  sources  of  the  Constitution  itself, 
but  also  in  context  of  the  decisions  of  the  highest 
courts  interpreting  that  Constitution  and  a  great  deal 
of  activity  is  being  engaged  upon  now  by  educational 
people  toward  this  end  to  use  the  Constitution,  as  I 
said,  the  Federal  Constitution,  and  it  could  be  the 
State  as  well,  as  a  general  education  in  the  context  of 
the  presentation.   Thank  you. 

MR.  LEON  SACHS:   My  name  is  Leon  Sachs, 
Director  of  the  Baltimore  Jewish  Council.   I  too  have 
been  tainted  with  a  legal  education,  but  I  don't  m.ake  a 
living  at  it  and  one  point  I  want  to  make,  as  a  worker 
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in  the  civil  rights  field,  I  think  this  is  what  has 
precipitated  this  question  primarily,  and  I  would  like 
to  underscore  what  Mr.  Sykes  alluded  to. 

I  have  manned  the  barricades  of  fighting  for 
civil  rights  professionally,  now,  for  tv-.^enty-five  years 
in  this  State.   I  have  no  hesitation  in  saying  that  if 
you  incorporate  it  in  this  Constitution,  this  proposed 
Constitution,  provisions  which  I  have  been  fighting  for 
all  these  years  as  principles  of  life,  if  you  incorporate 
these  provisions  about  equality  of  opportunity  which 
means,  not  only  education,  but  housing,  public  accommo- 
dations, employment,  et  cetera,  I'm  afraid  this  Consti- 
tution won't  pass  and  I  think  the  choice  that  you  have, 
it's  a  very  practical  one  and  it's  a  very  real  one,  and 
I  hate  to  put  this  in  the  record,  but  I  think  it's  true, 
your  choice  is  one  of  either  continuing,  those  of  us  that 
are  in  the  civil  rights  struggle,  continuing  the  fight 
for  legislation,  and  it  will  come,  it  is  coming,  but  more 
slowly,  and  not  jeopardize  the  basic  document  or  taking 
a  chance  on  jeopardizing  the  basic  document. 

I  see  no  alternative.   I  vzould  love  to  see 
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these  principles  that  Mr.  Gentry  enunciated  in  the 
Constitution.   Now,  there  may  be  others  that  will  dis- 
agree with  my  prophecy  as  to  the  results,  but  I  know  of 
the  difficulties  that  you  have  had  in  Annapolis  and  you 
don't  have  to  go  to  Annapolis.   You  can  go  to  a  metro- 
politan area  like  Baltimore  City,  the  difficulties  that 
you  had  in  getting  legislation  through,  and  I  can  con- 
ceive of  these  difficulties  being  compounded  in  a  case 
of  a  State  Constitution  which  would  be  discussed  over 
and  over  again  in  all  kinds  of  quarters.   I  don't  think 
it  will  pass  and  I  think  frankly,  what  I'm  trying  to  say 
in  brief  is  we  are  engaged  in  an  academic  discussion  as 
far  as  the  civil  rights  are  concerned. 

THE  ClL\IR>iAN:   There  m.ay  be  some  hotter  issue 
involved  in  this  Constitution  than  civil  rights,  the 
subject  matter  of  this  Commission,  the  home  rule  and  a 
lot  of  other  problems. 

MR.  SACHS:   That's  another  story. 

THE  CHAIRMAN:   V7e,  the  members  of  the  Com- 
mission, cannot  be  fearful  of  dissent  or  discord  because 
in  any  direction  we  move  there  v/ill  be  strong,  invoked 
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dissent. 

MR.  SACHS:   You  are  going  to  have  dissent  on 
many  provisions  of  the  Constitution,  but  the  ones  in- 
volving civil  rights,  what  I'm  trying  to  say  is  that 
there  you  can  be  pretty  sure  that  the  Constitution  will 
not  be  adopted.   Now,  I  may  be  wrong. 

MR.  SYKES:   I  would  like  to  make  one  practical 
suggestion  which  kind  of  illustrates  some  of  the  problems 
we  have  been  talking  about.   I  want  to  guard  against  it 
being  taken  out  of  context,  so  I  say  in  the  record  that 
it  shouldn't  be  taken  out  of  context.   It  can  only  be 
understood  in  connection  with  the  entire  discussion;  but, 
if  you  want,  a  model  and  a  source  of  numerous  .suggestions 
for  the  really  fine  drafting  of  provisions  like  the  ones 
you  are  talking  about,  I  would  suggest  that  you  V7ill  find 
them  best  exemplified  in  the  Constitution  of  the  Union 
of  Soviet  Socialist  Republics,  and  you  have  very  beauti- 
ful provisions  about  religious  freedom,  freedom  to  work, 
civil  liberties  and  so  on.   If  you  are  going  to  write 
them,  they  are  a  very  good  source  for  drafting. 

MR.  BURGESS:   I  have  a  suggestion,  if  I  may. 
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Frankly,  I  don't  think,  as  I  get  around  the  State,  and 
I've  been  getting  around  this  State  for  a  good  many  years 
and  mixing  V7ith  all  kind  of  people,  I  think  you  are  going 
to  have  difficulty  in  getting  any  constitution,  perhaps, 
adopted.   There  is  no  real  --  you  take  in  1867  --  and  I 
don't  know  what  would  have  happened  in  1864  --  in  1867, 
you  can  guess,  for  instance,  the  reason  in  1864,  of  in- 
cluding that  provision  I  mentioned  about  the  Declaration, 
or  out  of  the  Declaration  of  Independence,  it  paraphrases 
and  gives  somewhat  the  same  substance.   I  don't  find  any 
great  feeling  among  the. people  for  any  change  in  our 
Constitution,  except  a  few  vocal  people  that  are  perhaps 
very  m^uch  "agitated  by  certain  individual  things,  and 
frankly,  I  was  a  little  bit  surprised  that  the  Legislature 
even  went  as  far  as  it  did  at  this  particular  time,  as 
close  as  they  are. 

".  This  is  an  opinion  that  I  have,  but  I  express 
it  as  coming  in  contact  with  a  lot  of  people.   I  deal  with 
a  lot  of  people  besides  people  in  agriculture,  people  in 
commerce  in  the  city  included,  and  everybody  else,  but 
I  don't  find  any  feeling  about  that. 
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1  THE  CHAIR>LA.N:   Well,  we  have  a  selling  job  to 

2  do  after  we  draft  the  Constitution. 

3  I  MR.  BURGESS:   Well,  I  wonder  if  the  demand 

I 

4  for  these  changes  doesn't  come  more  from  a  deep-seated 

5  feeling  on  the  part  --  yes,  I  guess  it's  a  selling  job, 

6  but  selling  this  kind  of  thing  to  the  people  is  hard. 

7  You  can  go  out  and  sell  education,  and  these  people  that 

8  sell  education  know  V7hat  a  job  this  is,  and  you  sell 

9  other  kinds  of  services  that  the  people  want,  and  they 

10  sell  what  they  don't  want  and  this  is  just  -- 

11  THE  CHAIRMAN:   VJell,  if  there  is  nothing 

12  further,  I  wish  on  behalf  of  the  Comimittee  to  thank  each 

13  of  you  for  coming  out  and  expressing  your  views.   I 

14:  assure  you  that  each  member  of  the  Committee  will  give 

15  attention  to  all  of  the  viev7s  expressed  here  and  those 

16  that  have  been  submitted  in  writing  and  v;e  will  attempt 

17  to  come  up  v;ith  a  draft  which  we  V7ill  submit  to  the 

18  Commission  generally  to  be  passed  upon  and  then,  if 

19  adopted,  it  v/ill  be  submitted  to  the  Constitutional 

20  Convention  that  V7e  hope  the  citizens  of  the  State  V7ill 

21  approve.   Thank  you  again. 

(Hearing  concluded.) 
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CONSTITUTIONAL  CONVENTION  COM]yII_SSI_ON 
Committee  on  Legislative  Depcirtment 

Meeting  held  between  the  Committee  on 
Legislative  Department  and  the  Special  Legislative 
Joint  Committee  held  on  Tuesday,  May  17,  1966,  at 
7:30  o'clock  p.m.,  at  the  University  of  Maryland, 
School  of  Law,  Baltimore,  Maryland. 

PRESENT: 

H.  Vernon  Eney,  Esquire, 

Chairman  of  the  Coamission 
John  C.  Brooks,  Esquire,  Executive  Director 

of  the  Commission 
Dr.  Harry  Bard,  Chairman  of  the  Committee  on 

Legislative  Department 
Alexander  Harvey,  Esquire,  Committee  Reporter 
Hal  C.  B.  Clagett,  Esquire,  Member  of  the 

Commission 

ALSO  PRESENT: 

Senator  William  S.  James 
Delegate  Meyer  M.  Emanuel,  Jr. 
Senator  J.  Joseph  Cur ran,  Jr. 
Delegate  Martin  A.  Kircher 
Delegate  John  P.  Moore 
Delegate  Marvin  Mandel 

Senator  Harry  R.  Hughes,  Members  of  the  Special 
Legislative  Joint  Committee 
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A.A.Castiglione 
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ALSO  PRESENT: 


Delegate  John  W.  Hardwicke 


MR.  ENEY:   This  is  in  no  sense  a  formal 
meeting  and  the  arrangement  of  the  tables  V7hich  gives  it 
that  appearance  is  quite  by  accident.   The  Lav7  School 
has  taken  over  all  the  usual  rooms  v/e  use  for  examina- 
tions and  that  relegates  us  to  this  courtroom,  and  we 
didn't  want  you  out  in  the  audience,  so  to  speak,  and 
this  is  the  only  v;ay  we  could  get  enough  table  room  and 
when  V7e  have  other  meetings,  as  I  am  sure  we  vzill,  we 
will  use  one  of  the  seminar  rooms  upstairs  V7here  V7e  can 
be  around  sort  of  a  U  table  and  it  makes  it  much  more 
informal  and  easier  to  work. 

I  also  want  to  apologize,  or  rather,  not  so 
much  apologize  as  explain  why  there  is  not  a  large  num- 
ber of  members  of  the  Com.mission  present  at  this  meeting, 
and  I  do  not  want  you  to  feel  that  for  that  reason  it  is 
not  regarded  by  us  and  by  all  members  of  the  Commission 

as  a  very,  very  im.portant  meeting.   The  way  V7e  V7ork  our 

as 
organization  is  pretty  much /you  v7ork  in  the  Legislature, 
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that  is,  through  committees  and  whereas  you  have  quite  a 
large  body  of  men  to  draw  from  and  then,  therefore,  have 
large  committees,  we  have  a  total  of  25  and  when  v/e  divide 
them  up  into  11  committees;  even  V7ith  duplicate  assign- 
ments, we  end  up  v/ith  a  comparatively  small  committee. 

I  do  want  to  explain  to  you  our  procedure, 
though,  because  I  think  it  is  important  that  you  under- 
stand and  that  you  had  better  understand  the  importance 
of  this  session.   In  many  V7ays ,  what  we  are  doing  is 
exactly  V7hat  you  do  in  the  Legislature,  with  one  very, 
very  important  exception.   Your  committees  in  the  Legis- 
lature finally  miake  definite  recommendations  in  precise 
language  and  the  tv7o  bodies  of  the  Legislature  by  and 
large  either  accept  or  reject,  either  pass  it  or  refuse 
to  pass  it  and  the  Legislature,  when  it  acts,  adopts  and 
that  is  the  end  of  the  matter. 

We  are  not  in  that  situation.   The  Commission 
does  not  adopt.   We  are  not  a  convention.   We  do  not 
adopt  a  Constitution  for  submission  to  the  people.   All 
we  are  doing  is  preparing  drafts  of  a  Constitution  to 
be  submitted  eventually  to  a  Constitutional  Convention 
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which  will  then  adopt.   Our  committees,  too,  serve  a 
little  different  function  than  your  committees  because 
while  ultimately  they  \7ill  adopt  specific  language  and 
submit  it  to  the  full  Commission,  at  the  moment  they  are 
gatherers  of  facts  and  views  to  present  to  the  full 
Commission  and  to  embody  hopefully  in  a  series  of  mono- 
graphs that  will  preserve  for  the  use  of  the  public  and 
the  use  of  the  Constitutional  Convention  ultimately  the 
viev7s  of  all  groups  that  are  interested  in  the  various 
aspects  of  the  Constitution. 

So  that  we  do  not  always  have  a  court  reporter 
present  at  these  sessions,  simply  because  our  budget  does 
not  permit  it.   We  regard  this  session  v/ith  you  as  im- 
portant enough  to  go  to  the  expense  of  having  a  court 
reporter,  so  that  we  can  see  that  every  member  of  the 
Commission  has  a  written  record  of  what  he  has  said 
tonight  for  study  and  consideration.   In  addition  to 
that,  of  course,  the  m.embers  of  the  Committee  v/ho  are 
here  tonight  v/ill  have  the  opportunity  to  exchange  views 
v/ith  you,  but  more  importantly,  and  this  is  the  real 
purpose  of  it,  is  to  elicit  your  views  on  some  of  the 
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1  problems  that  V7e  find  that  the  convention  is  going  to 

2  necessarily  have  to  confront. 

3  Dr.  Bard  is  the  Chairman  of  the  Committee  on 

4  Legislative  Department  of  the  Constitution  and,  as  such, 

5  he  will  preside  at  this  meeting  and  explain  to  you  the 

6  purpose  of  the  m.emorandum  V7hich  has  heretofore  been  sent 

7  to  all  of  you.   We  realize  that  V7e  want  your  views  not 

8  merely  on  the  legislative  department  and,  in  discussing 

9  this  V7ith  Bill  and  Marvin,  v;e  decided  that  instead  of 

10  trying  to  get  your  entire  group  to  meet  a  half-dozen,  or 

11  seven  times,  really,  vjith  seven  different  committees  of 

12  our  group,  that  we  would  ask  your  entire  group  to  meet 

13  with  us  with  this  Legislative  Department  Committee  because 

14  this  is  the  area  you  are  going  to  have  the  most  decided 

15  viev7S  about  and  then  through,  I  guess  V7e  call  them  infor- 

16  mal  subcommittees,  don't  we.  Bill,  which  you  as  Chairman 

17  of  your  group  designate  certain  members  to  meet  with 

18  certain  individuals  of  our  committees  in  an  effort  to 

19  avoid  putting  too  much  burden  on  all  of  them. 

20  The  thing  I  v/ant  to  emphasize,  though,  is  V7e 

21  would  like  to  get  your  viev7s  on  any  and  all  provisions 


Court   Reporter! 


THE  JACK  SALOMON   RKrORTlNC  SERVICE 
100  Equilablp   Puilding 
Baltimore  2,   Maryland 


teiinf/on  9-67bO 


1 

2 

3 
4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

20 

21 


in  the  Constitution.   It  is  very  important  to  us,  for 
instance,  to  know  your  views  V7ith  respect  to  the  con- 
stitutional provisions  as  to  the  Executive  Department, 
as  to  the  counterbalancing  of  the  legislative  versus 
the  executive,  judiciary,  and  so  forth.   So,  don't  feel 
hampered.   The  guidelines  that  are  here  are  merely 
starters,  more  than  anything  else. 

I  am  sure  you  all  knov7  Dr.  Bard  and,  without 
more  ado,  I  will  turn  the  meeting  over  to  you,  Harry. 

THE  CHAIRMAN:   Thank  you,  Vernon.    I  would 
like  to  make  just  a  few  brief  remarks  and  then  I  think 
we  can  dig  right  into  our  assignment.   First  let  me 
reiterate  what  Mr.  Eney,  our  Coiimission  Chairman,  has 
said,  namely  that  we  are  deeply  grateful  to  all  of  you 
for  being  here  and  I  might  add  we  are  also  very  grateful 
to  you  for  furthering  the  pov/ers  of  this  Commission  in 
making  certain  that  certain  bills  V7ere  passed  that  put 
us  into  motion. 

Today  we  shall  be  largely  concerned  with 
questions  that  were  put  together  by  the  Comn^ittee  on  the 
Legislative  Department.   Now,  while  it  is  true  that  most 
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of  these  questions  center  from  Article  3,  which  deals 
with  the  Legislative  Department,  nevertheless  there  are 
relationships  to  other  articles.   We  vjould  like  to  remind 
you  again  that  the  comments  that  you  make  are  highly 
important.   Indeed,  our  ovm  Committee  has  kept  its  V7ork 
at  a  pace,  so  that  we  might  have  this  meeting  at  a  very 
critical  moment,  when  we  can  draw  from  you  some  key 
ideas  V7hich  we  will  use  as  our  source  of  material  and, 
of  course,  \ie   V7ill  be  passing  all  of  that  on  to  the 
elected  convention  group. 

Now,  while  we  have  set  forth  14  questions 
which  Mr.  Harvey  and  Mr.  Brooks  have  sent  to  you  and, 
I  think,  before  we  start  this,  it  might  not  be  such  a 
bad  idea  for  you  to  meet  the  members  of  our  particular 
Committee  and  then  I  think  it  might  be  in  order  for 
Senator  James  to  have  us  meet  the  members  of  the 
department.   After  we  have  had  these  introductions,  v/e 
V7ould  like  for  you  to  comment  on  these  14  questions, 
taking  them  in  the  order  as  listed  here,  unless  there 
are  some  reasons  why  they  tie  together,  and  I  think  V7e 
miight  spend  up  to  about  a  quarter  of  10:00  on  them,  so 
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if  you  vjould  like  to  have  extended  remarks  beyond  the 
previous  ones  that  you  will  care  to  make  today,  by  all 
means  feel  free  to  send  me  any  statem.ent,  or  to  send  to 
Mr.  Eney  any  statements  extending  the  remarks  that  you 
feel  might  not  have  taken  care  of  all  of  your  ideas 
today. 

I  am  Harry  Bard,  Chairman  of  the  Legislative 
Department  Committee.   Some  of  you  knovv,  miy  full-time 
job  is  president  of  Baltim.ore  Junior  College,  and  I  V70uld 
like  for  my  colleagues  to  introduce  them.selves. 

MR.  HARVEY:   I  am  Alexander  Harvey.   I  am 
the  reporter  of  the  Conmittee  and  a  practicing  attorney 
in  the  City  of  Baltimore. 

MR.  CLAGETT:   I  am  Hal  Clagett,  Chairman  of 
the  Political  Subdivisions  and  Local  Legislation  Commit- 
tee, and  a  practicing  attorney  in  Prince  George's  County, 
Maryland. 

MR.  BROOKS:   I  am  John  Brooks,  Executive 
Director  of  the  Maryland  Constitutional  Convention 


Commission. 


SENATOR  JAKES:   William  James,  mem.ber  of  the 
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Senate. 


add. 


MR.  ENEY:   President  of  the  Senate,  we  m5.ght 


DELEGATE -EMNUEL:  Meyer  Emanuel,  Prince 
George's  County,  member  of  the  House  of  Delegates. 

SENATOR  CURRAN:   Joseph  Curran,  member  of  the 
Senate,  Baltimore  City. 

DELEa^TE  KIRCHER:  Martin  Kircher,  member  of 
the  House,  from  Baltimore. 

DELEG-^TE  MOORE:   John  Moore,  member  of  the 
House  from  Montgomery  County. 

DELEGATE  KARDWICKE:   I'm  John  Hardwicke.   I 
am  not  a  member  of  the  Committee,  but  I  received  a  letter 
inviting  me,  as  a  member  of  the  General  Assembly,  to 
appear. 

THE  CHAIRl-IAN:   Gentlemen,  v;e  are  certainly 
happy  to  have  you  all  here  and  let  us  just  move  into 
Question  1.   We  would  like  to  have  the  opinions  of  as 
many  of  you  as  care  to  comment  on  these  questions.   Don't 
feel  that  you  need  necessarily  comjuent  on  each  one  and, 
if  you  branch  off  into  some  of  the  others,  as  they  tie 
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in,  don't  be  too  disturbed. 

Senator  James,  would  you  like  to  get  us 
started  on  Question  1? 

SENATOR  JAMES:   Of  course,  this  is  the  $6A 
question,  should  vje  have  a  bicameral  or  unicameral  house. 
I  believe  that  the  Supreme  Court  decision  requiring  both 
houses  to  be  organized  along  the  same  line  really 
abolished  the  purpose  of  the  two-house  system.   The 
two-house  system  traditionally  has  been  designed  to 
accommodate  population  and  geography  and,  since  you  can 
no  longer  do  this  legally,  I  believe  that  with  a  one-house: 
body,  it  V70uld  be  much  easier  to  apportion.   It  would 
be  --  the  only  argument  I  could  think  of  nov7  in  favor 
of  a  two-house  system  is  the  check  and  balance  argument, 
and  there  are  plenty  of  checks  and  balances  that  can  be 
built  into  a  unicameral  system. 

Possibly  and  probably  to  simplify  the  parlia- 
mentary procedure,  from  the  standpoint  of  the  members  of 
the  public,  too,  but  there  is  another  reason  which  might 
even  be  more  important.   The  big  problem  with  state 
legislatures  is  to  attract  highly  qualified  people. 
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To  do  this ,  you  have  to  do  two  things .   You  have  to 
create  important  legislative  posts  and,  in  the  Legisla- 
ture now,  you  have  people  serving,  it  is  alinost  an 
assembly  of  unequals,  in  the  sense  that  you  have  people 
who  are  serving  v/ho  are  a  small  body,  whose  votes  are 
worth  a  lot  and  then  you  have  people  serving  in  a  large 
-  body  whose  votes  are  relatively  v7orth  not  too  much. 
A  unicameral  system  would  place  everyone 
on  an  equal  basis.   It  vjould,  by  reducing  the  size, 
it  v7ould  create  important  positions  vrhich  could  be 
full  time  or  largely  full  time,  well  paid,  V7ell  staffed 
with  legislative  aides.   In  designing  a  unicam.eral 
system,  I  V70uld  say  that  30  or  35  districts,  with  2 
representatives  called  assemblymen  or  senators  for  8 
districts,  and  I  v;ould  consider  the  Oregon  system  of 
making  each  one  a  separate  office,  so  that  people  would 
run  for  post  No.  1,  post  No.  2  separately,  rather  than 
having  the  people  v7ho  serve  in  that  district  run  against 
one  another.   That  is  the  system  they  use  in  Oregon  now, 
in  both  the  member  districts. 

I  think  that  suirmarizes  my  thinking.   I  think 
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that  you  have  got  to  get  together  effective  legislation. 
You  have  to  dignify  the  office  of  representation  in  the 
General  Assembly,  so  that  it  v;ill  attractive  to  well- 
educated  and  public-spirited  people  and,  unless  the 
position  is  dignified  by  importance  and  power  and  dis- 
tinction, you  are  not  going  to  get  that  type.   That  is 
my  feeling. 

THE  CHAIRMAN:   Let's  get  some  comments  from 
the  other  members  of  the  Legislature  and  V7e  may  add  -- 

MR.  ENEY:   Senator  Harry  Hughes  just  came  in, 

THE  CHAIRMAN:   And  Dr.  Mitchener  has  just 
arrived,  one  of  the  consultants  to  the  Commission.   I 
think  we  have  stimulated  you  people.   I  see  that  Mr. 
Emanuel,  of  Prince  George's  County,  might  vzant  to  com- 
ment on  that. 

DELEGATE  EMANUEL:  In  view  of  Senator  James' 
remarks,  I  can  be  very  brief,  because  he  said  precisely 
what  I  intended  to  say  in  answer  to  this  question.  For 
a  while  I  felt  that  the  unicameral  legislature  had  too 
many  dangers,  and  one  comment  of  Senator  James  was  this 
check  and  balance  system,  but  from  the  short  experience 
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that  I've  had  in  one  of  the  houses  convinces  me  that  V7e 
can  operate  very  successfully  V7ith  the  unicamei?al  legis- 
lature and  I  think  it  vzould  be  far  more  desirable  for 
many,  many  reasons  other  than  those  stated,  but  V7hich 
have  been  stated  in  a  study  that  has  been  made  by  your 
Committee,  your  Commission  reports  here,  v/hich  has  gone 
into  great  length  on  the  pros  and  cons  and  I  v7on't 
repeat  them. 

One  thing  I  v7ould  like  to  say,  that  I  have 
been  most  interested  in  ever  since  I  came  into  the  State 
house  is  to  make  certain,  however,  that  state  legislators 
remain  state  legislators.   I  V7ould  like  to  see  some  system 
devised  V7ith  a  unicameral  system  which  would  put  us  all 
to  the  test,  whereby  a  state  legislator  would  have 
nothing  to  do  with  county  local  legislation.   This  m.ay 
not  tie  in  exactly  to  this  point,  but  I  would  like  to 
see  this  looked  into  further  by  this  group. 

THE  CHAIRMAN:   You  will  be  interested  to  know 
that  V7e  do  have  another  committee  that  has  m.ade  a  study 
of  this  and  looked  at  that  very  question  and  we  do  feel 
that  they  are  tied  together. 
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DELEGATE  EMA.NUEL:  I  am  the  vice-chairman  of 
the  committee  on  local  legislation,  a  subcommittee  of 
the  Legislative  Council,  and  I  v/as  made  vice-chairman 
presumably  because  I  introduced  legislation  some  time 
ago  to  do  V7hat  I  am  talking  about,  and  I  think  in  the 
creation  of  a  Constitution  we  should  very  carefully  look 
at  that. 

THE  CHAIRMAN:   We  welcome  your  comments,  Mr. 
Emanuel.   You  should  know  that  the  Legislative  Department 
Committee  has  not  taken  any  position  on  Question  1.   Just 
a  few  moments  ago  you  referred  to  the  fact  that  V7e  had 
some  documents  in  reference  to  Item  1.   This  is  true. 
We  have  a  number  of  documents  in  reference  to  both  posi- 
tions vis-a-vis  unicameral  or  bicameral,  and  we  are  very 
happy  that  you  have  corrcnented  on  that  idea. 

Are  there  any  members  of  the  Commission  itself 
V7ho  want  to  branch  off  into  the  point  that  --  v/e  might 
take  a  mom^ent  or  tv;o  to  deal  with  that,  if  you  V7ant  to. 

MR.  ENEY:   I  think  it  would  be  better  if  we 
go  right  on. 

THE  CHAIRMAN:   Gentlemen,  don't  feel  we  are 
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15_ 

taking  you  in  any  order.   V7e  v/ould  like  for  you  to  speak 
up  spontaneously,  as  the  spirit  moves  you.   Senator 
Curran? 

SENATOR  CURRAN:   Doctor,  thank  you.   I  V70uld 
have  to,  perhaps  not  for  as  good  reasons,  but  at  this 
point,  at  least,  disagree  with  Senator  James  and  Meyer. 
I  am  a  product  of  only  one  system,  having  had  eight 
years  in  Annapolis  and  having  only  lived  by  the  bicameral 
system. 

I  am  not  so  sure  that  the  unicameral  --  perhaps 
it  has  some  advantages,  but  this  one  man-one  vote  decision 
is  very  recent  and  we  can't  expect  many  of  the  states  to 
adopt  this  new  attitude,  but  v/e  do  have  the  reality  that 
only  one  out  of  50  has  a  unicameral  system.  In  years  to 
come,  maybe  more  and  more  will  adopt  Kansas'  -- 

THE  CHAIRMAN:   Nebraska. 

SENATOR  CURRAN:   Nebraska's  position,  but 
having  been  the  product  of  the  one  and  having  seen  it 
work,  I  think  reasonably  well,  I  have  to  stick  by  it. 

I  believe  the  government  is  becomiing  more 
complex  and  not  more  simple  and  I  think,  with  the 
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complexity,  the  greater  problems  we  are  facing,  I  V70uld 
be  inclined  to  have  tV7o  scrutinies  of  every  issue  rather 
than  one.   Checks  and  balances,  I  think  there  is  a  check 
and  balance  that  we  have,  it  doesn't  happen  often,  but 
many  times,  if  for  only  convenience,  one  house  will  pass 
a  measure  knov/ing  full  vzell  the  other  house  V7ill  take  a 
better  look  at  it. 

This  ought  not  be  the  only  reason  v/hy  we 
should  continue  the  tv/o-house  system,  but  until  I  have 
been  a  product  of  or  at  least  have  seen  more  evidence  of 
the  fact  that  a  unicameral  system  works  better  than  this 
one,  I  personally  would  be  inclined  to  continue  with  what 
we  have  and  it  is  only  because  I  suppose  most  of  us  like 
to  keep  the  status  quo.   It's  very  easy  to  keep  what  V7e 
have,  but  a  little  difficult  sometim.es  to  step  into 
something  that  you  are  unfamiliar  with,  and  I  think  it 
has  v7orked  V7ell  and  I  would  hope  that  before  it  is 
changed  V7e  have  a  little  more  precedent  than  just  the 
Nebraska  background. 

THE  CliAIRJ^lAN:   We  are  glad  to  have  Mr.  Mandel 
V7ith  us.  Speaker  of  the  House,  and  if  you  care  to  break 
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in  at  any  point  here  on  Question  1,  by  all  means  feel 
free  to  do  so.   We  are  not  dealing  in  any  order,  gentle- 
men, so  just  come  in  whenever  you  choose  to  on  this 
question  before  V7e  leave  it  for  Question  2. 

We  are  lingering  on  this  question  a  bit  longer 
because,  as  Senator  James  has  said,  this  is  a  key  questior 

DELEGATE  MOORE:   I  would  like  to  say.  Doctor, 
that  I  concur,  I  think,  generally,  in  the  remarks  of 
Senator  Curran,  although  I  knov/  v/e  are  all  very  much 
influenced  by  the  consents  of  Senator  James,  President 
of  the  Senate, v7ho  has  served  for  so  long  in  both  houses. 
I  think  I  feel,  too,  the  importance  of  a  check  and 
balance  system.   Senator  James  has  suggested  this  could 
be  built  into  a  unicameral  setup.   This  I  V70uld  like  to 
have  further  comment  on,  if  we  have  time. 

I  think,  too,  that  while  I  state  that  I  am 
in  concurrence  with  the  idea  of  keeping  the  present 
system,  I  think  it  should  also  be  understood  that  the 
present  system  needs  improvement  and  that  one  of  the 
things  which  Senator  James  referred  to,  the  matter  of 
legislative  services  and  full-time  positions,  these  are 
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1  things  it  seems  to  me  which  should  be  done  under  c\ny 

2  system  and  I  think  we  have  all  felt  a  need  for  it  under 

3  the  system  as  we  have  kno\%Ti  it. 

4  THE  CHAIRJ:-IAN:  Mr.  Hardwicke? 

5  DELEaA.TE  HARDWICKE:   Dr.  Bard,  I  feel  very 

6  keenly  that  Senator  James  has  stated  the  correct  posi- 

7  tion.   First  of  all,  as  to  checks  and  balances,  I  recall 

8  that  in  1963,  the  House  passed  a  revolving  bill  v/hich 

9  was  killed  in  the  Senate  and  then  I  recall  in  1965,  the 

10  identical  bill  was  passed  through  the  Senate  and  killed 

11  in  the  House. 

12  Now,  if  you  can  think  of  any  checks  and 

13  balances  or  any  philosophy  underlying  this  thing  that  v/ent 

14  through  the  same  legislature,  it's  beyond  me.   I  look 

15  upon  government  rather  like  the  operation  of  a  business. 

16  There  are  differences,  but  insofar  as  the  thing  that  V7e 

17  are  talking  about  here,  I  could  not  im.agine  a  more  v/aste- 

18  ful  corporation  than  one  that  had  two  boards  of  directors 

19  to  pass  and  to  check  on  the  other  one,  and  the  people  of 

20  this  country  and  of  this  State,  so  help  us  all,  are 

21  worried  about  tax  burdens  and  tax  problems  and  unless  we 
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can  show  a  clear  and  good  need  for  any  expense  to  them, 
I  think  that  the  decision  and  the  presumption  should  be 
against  its  adoption. 

Furthermore,  and  this  is  V7ith  particular 
emphasis  upon  Senator  Curran's  remarks,  I  hope  that  you 
will  not  be  a  status  quo  body.   I  would  like  to  see  the 
Constitution  of  Maryland  be  for  generations  and  for  ages 
and  status  quos  V7e've  had  with  us  for  a  long  time  and  I 
think  we  v;ould  do  the  best  job  for  the  people  of  this 
State  if  we  operate  in  the  abstract  in  terms  of  v/hat  is 
true  of  the  best  and  most  inexpensive  form  of  effective 
government,  and  I  believe  that  a  unicameral  legislature 
would  be  such  a  legislature. 

THE  CIIAIRI'IAN:  Mr.  Mandel ,  would  you  care  to 
comment  on  this  particular  subject? 

DELEGx^TE  MANDEL:   The  comment  on  the  expense 
kind  of  makes  me  V7onder,  because  we  could  have  a  totali- 
tarian form  of  government  that  V70uld  be  less  expensive, 
too,  but  I  don't  think  that  is  what  you  are  looking  for. 
X  think,  as  an  ancillary  to  this  question,  I  think  V7hat 
you  ought  to  think  about  is  the  size  of  the  legislature. 
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the  two  houses.   We  do  have  the  two  houses.   I  prefer  it, 
frankly,  because  I  think,  regardless  of  the  continents,  I 
think  it  serves  a  very  valuable  purpose  vjhen  you  have  two 
bodies;  but  I  think  you  ought  to  look  into  the  size  of 
those  tv70  bodies,  as  to  what  v/ould  be  a  practical  size 
for  the  House  as  well  as  the  Senate. 

I  think  that  142  members  in  the  House  which  we 
have  nov7  may  be  a  little  too  large.   I  think  it  may  make 
it  a  little  unwieldy.   It  formerly  was  123,  and  that  V7as 
large  enough,  by  any  means,  and  when  it  went  -- 

THE  CHAIRl^IAN:   Suppose,  Mr.  Mandel,  now  that 
you've  gotten  us  to  Question  9  --  before  you  came  in 
we  said  that  by  no  means  do  V7e  feel  this  is  a  ladder, 
vze're  going  to  seek  to  cover  all  of  these  and  not 
necessarily  give  all  our  coirments  today.   There  V7ill  be 
another  opportunity  at  another  time,  and  you  might  send 
us  your  comments  at  any  tim.e  you  choose,  too;  but  since 
you  moved  us  into  Question  9  -- 

DELEaA^TE  MAKDEL:   I  think  the  two  of  them 
have  to  be  considered  together. 

THE  CILMRI^IAN:   Go  ahead  and  coirment  on  this 
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matter  of  size.   Our  Committee  has  given  it  a  good  deal 
of  attention  and,  as  you  knov7,  the  size  varies  through- 
out the  country  from  bodies  V7ell  over  400,  in  some  cases, 
to  some  bodies  that  are  rather  small,  50,  75.   Would  you 
want  to  comment  on  v/hat  you  would  consider  to  be  an 
ideal  size  under  either  circumstance,  unicameral  or 
bicameral?   If  you  move  to  that  question  nov7,  we  V7ill 
come  back  to  the  other  later. 

DELEGATE  HANDEL:   I  don't  think  the  size  of 
tVie  Senate  is  unv7ieldy,  as  it  is  right  now.   I  think  — 

SENATOR  JAMES:   You  mean  29  or  43? 

DELEGATE  MNDEL:   The  43  will  be.   I  don't 
think  this  is  particularly  unwieldy,  but  I  think  the  142- 
member  House  is  a  little  too  big. 

THE  CHAIRMAN:  \^mt   would  you  suggest  as  to  -- 

DELEGATE  MANDEL:   I  think  if  you  had  100 
members  of  the  House  and  43  senators,  or  even  50  senators, 
I  wouldn't  think  that  this  v7ould  be  out  of  line,  but  I 
think  that  the  100-man  House  would  certainly  serve  -- 

SENATOR  JAMES:   Senator  Hughes  wants  to  know 
if  you  will  go  for  53? 


Court  Heportert 


THE  JACK  SALOMON    REPORTING  SERVICE 
100  Equitable   Building 
Baltimore  2,   Maryland 


Lexington  9-6."60 


22 


1 
2 

3 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


DELEGATE  MANDEL:   I  d5_d  in  the  House.   If  the 
Senate  had  passed  it  at  that  time,  we  probably  would  have 
had  it, 

THE  CHAIRMAN:   One  of  the  concerns  our 
Committee  has  had,  and  w^ould  you  care  to  comment  on  this, 
is  if  each  county  were  to  have  at  least  one  delegate 
under  the  one  man-one  vote  concept,  you  would  have  to 
have  a  house  that  V70uld  be  somev;here  around  200,  if  it 
were  proportionate,  let  us  say,  in  the  year  1970.   V7ould 
you  want  to  comment  on  that  question  which  has  concerned 
us  from,  time  to  tim.e? 

DELEGATE  MANDEL:   Well,  I  think  that  this 
does  create  quite  a  problem,  but  I  think  that  nov7  V7e  have 
moved  into  senatorial  districts  V7hich  had  never  happened 
before  and  I  think  we  may  be  moving  in  the  direction  of 
legislative  districts,  as  V7ell. 

MR.  ENEY:   If  I  can  break  in  and  ask  you  for 
a  comment  on  two  aspects  of  that,  that  are  not  clear  from 
what  you  say.   Would  your  answer,  as  to  the  number,  the 
ideal  number,  be  different  for  unicameral  versus  bi- 
cameral or  are  you  speaking  only  in  terms  of  the 
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1  maximum  number  in  any  house,  whether  it's  one  of  the  two 

2  systems? 

3  DELEGATE  MANDEL:   I'm  speaking  strictly  on  a 

4  bicameral  legislature.   Unicameral  legislature,  I  frankly 
g  wouldn't  speak  for.   I  talked  to  people  who  served  in  it 
Q    \  out  in  Nebraska  and  I  think  it  has  a  lot  --  V7hile  it  has 
Y  been  less  expensive  to  operate,  I  think,  as  far  as  the 

3  effect  of  it,  I  don't  think  it  is  as  effective  as  a  tV7o- 

9  body  system.   I  just  think  that  v;ith  the  unicameral 

1Q  legislature  you  concentrate  too  much  power  in  a  few 

11  people. 

12  l^R.  ENEY:  The  other  question  I  v/anted  you  to 
]L3  comment  on,  in  line  with  V7hat  you  v/ere  saying,  I  take  it 
14  you  feel  there  is,  as  in  a  State  like  Maryland,  some 

0^5  practical  limit  on  the  nvunber  you  can  have  in  one  house, 

■^Q  whether  it's  the  only  house  or  V7hether  it's  one  or  tv70? 

Q_Y  At  some  point,  one  or  the  other  principle  has  to  give. 

28  Either  you  have  to  take  the  ceiling  off  the  num.ber  or  you 

ig  have  to  give  up  the  idea  that  every  county  is  entitled  to 

20  at  least  one.   VThich  is  the  one  that  you  think  would  have 

21  to  give  way  first? 
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DELEGATE  MANDEL:   I  would  hope  that  each  county 
would  have  a  representative  in  the  House.   I  think  that 
under  our  present  setup,  I  think  that  this  serves  a 
valuable  purpose,  but  the  more  that  the  court  makes 
decisions,  I  think  we're  getting  more  and  more  av/ay  from 
even  county  form  of  government,  and  I'm  just  wondering 
how  long  in  the  future  it's  going  to  be  before  this  may 
be  outmoded.   I  don't  know. 

THE  CHAIRMAN:  Mr.  Hughes,  you  have  been  rather 
quiet.   Would  you  care  to  get  into  this? 

SENATOR  HUGHES:   I've  always  been  a  believer 
in  the  tv70-house  system,  vzhen  you  have  the  obvious  reasons 
for  it,  checks  and  balances,  but  now  under  the  one  man- 
one  vote,  I  must  admit  I  have  difficulty  in  finding  the 
justification  for  it.   There  may  be.   I  don't  think  just 
simply  that  because  you  have  tv;o  houses,  that  that's 
justification  for  it,  in  itself,  and  with  the  one  man-one 
vote  principle,  the  checks  and  balances  to  m.e  seem  to  be 

gone. 

I  think  you  have  to  consider  also  that  under 
our  system  in  Maryland,  both  houses  are  really  identical 
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in  a  lot  of  respects.   You  can  introduce  all  types  of 
bills  in  either  house  and,  if  you're  going  to  maintain 
tv7o  houses  and  try  to  preserve  some  form  of  checks  and 
balances,  maybe  it  should  be  on  some  basis  as  in  Congress, 
where  only  appropriations  m.ay  be  introduced  in  the  House 
of  Representatives,  not  in  the  Senate.   I'm  just  groping 
to  find  some  reason  to  preserve  two  houses  and  I  haven't 
been  able  to  find  it  yet,  very  frankly. 

THE  CHAIRMAN:   How  large  would  you  make  the 
one,  if  we  had  but  one  house? 

SENATOR  HUGHES:   Well,  obviously,  I  think  it 
V70uld  have  to  be  at  least  as  large  as  102,  v/hich  is 
apparently  as  close  as  you  can  com.e  mathematically  under 
the  present  population,  and  I  suppose  that  would  have  to 
grov?  as  the  population  grew. 

THE  CHAIRMAN:   Any  questions  by  the  Coinmission? 
Mr.  Clagett? 

MR.  CLAGETT:   I  would  rather  just  think  out 
loud  rather  than  necessarily  at  this  point  be  committed 
to  a  position,  because  occupying  the  status  of  another 
committee  rather  than  the  Legislative  Committee,  there 
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1  will  come  a  time  when  in  the  checks  and  balances  of  the 

2  thing,  the  Legislative  Committee  v/ill  have  to  be  passed 

5  upon,  or  its  recomjiiendations ,  by  the  Commission  at  large. 

4  So,  rather  than  being  committed  to  a  position,  I'd  like 

5  to  just  think  out  loud. 

5  It  seems  to  me  that  the  checks  and  balances 

Y  in  a  bicameral  system  is  a  means  of  evading  responsibilit) 

8  and  I  feel  very  pleased  to  hear  Mr.  Emanuel  express  him- 

9  self  along  the  line  of  having  a  General  Assem.bly  which 

10  V7ill  be  dealing  v/ith  miatters  of  Statewide  import  rather 

11  than  local  matters  and  divorcing  that  General  Assem.bly 

12  from,  local  considerations  and  local  legislation,  because 

13  that  then  ties  in  very  definitely  with  the  political 

14  subdivisions  and  local  legislation  committee  function, 

15  V7here  \ie.   are  trying  in  every  way  possible  to  accomplish 
15  that  very  purpose;  and  one  of  the  recommendations  of  that 
17  committee  has  been  mandatory  home  rule. 

2_g  Now,  we're  not  saying  specifically  what  kind 

19  of  home  rule.   VJe're  only  saying  home  rule  for  all 

20  counties,  and  v/e  also  have  conie  up  with  a  recommendation 

21  that  the  basic  political  subdivision  shall  be  the  county 
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rather  than  going  into  areas  or  metropolitanism  or  regional- 
ism.  We're  holding  onto  the  county,  city  as  the  basic 
political  unit  with  a  flexability  to  the  legislature  to 
create  new  units  in  the  form  of  other  civil  divisions, 
subdivisions.   However,  it  seems  to  me  clear  that  if  the 
purpose  of  meeting  the  responsibility  of  local  legisla- 
tion is  met  at  the  local  level  and  the  General  Assembly 
is  freed  of  that  responsibility,  then  a  unicameral  legis- 
lature is  all  that  is  needed  because,  as  you  V7ill  be  able 
to  pinpoint  the  responsibility  for  your  local  legislation 
of  the  man  who  is  supposed  to  act  upon  it,  similarly, 
you  v/ill  be  able  to  pinpoint  the  responsibility  for 
Statewide  problems  on  those  persons  that  you  send  dovm 
there  to  act  upon  them. 

THE  CHAIRMAN:   If  I  cut  you  short  here,  it's 
because  we  v/ant  to  make  sure  we  move  along  and,  Hal,  I 
certainly  appreciate  your  comments.   Let's  open  up  -- 

SENATOR  CURRi\N:   As  a  follovmp  on  that,  let 
me  throv7  out,  with  the  unicameral  system,  if  vje   had  it 
and  if  it  were  on  the  Supreme  Court  guideline  of  one  man- 
one  vote  and  if  v/e  further  v/ent  into  the  idea  that  every 
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county  would  have  home  rule,  I  think  the  last  session,  in 
my  opinion  at  least,  vjas  a  pretty  good  reason  why  I  would 
think  many  of  the  sm.aller  counties  and,  quite  frankly, 
Baltimore  City,  at  this  time,  at  this  point  v;ould  be  a 
little  suspicious  of  it. 

The  equalization,  which  is  a  must,  to  many 
areas  perhaps  V70uld  be  in  great  jeopardy  and  I  would  hate 
to  think  that  Caroline  County  or  Queen  Anne's  or  Somerset 
or  Baltimore  City  wouldn't  have  some  say  in  the  distri- 
bution of  those  programs  that  are  supposed  to  be  on  an 
equalization  formula,  rather  than  rely  on  the  wisdom  and 
good  will  of  Prince  George's,  Baltimore  County,  Harford, 
Anne  Arundel  and  the  growing  areas  and  this  is,  I  think, 
something  that  many  people  are  going  to  take  a  long,  hard 
look  at;  but  if  you  had  the  unicameral  system  and  if  V7e 
had  the  one  man-one  vote,  I  think  that  many  of  our  smallei 
areas  and  the  Baltimore  City  status  quo  is  going  to  remair 
and  I  think  V7e  would  be  left,  V7ell,  to  the  good  intentions 
of  the  larger  areas  and  maybe  their  good  intentions 
wouldn't  carry  through  the  philosophy  of  the  equaliza- 
tion by  V7hich  we  must  live,  and  I  think  I  should  add  that 
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as  one  point. 

MR.  ENEY:   Joe,  I'm  not  quite  sure  I  follow 
you  and  I  think  that  is  an  important  point.   You  mean  by- 
retaining  the  Senate,  you  get  a  different  kind  of  repre- 
sentation that  would  give  a  little  more  say-so  to  the 
less  populous  counties?   Is  that  what  you're  hitting  at? 

SENATOR  CURRAN:   This  is  one  way  of  doing  it. 
I  would  hate  to  think  that  we  would  do  away  with  area 
representation  and  strictly  go  on  the  populous  areas. 
I  think  the  retention  of  the  Senate  would  in  some  V7ay 
insure,  to  a  degree,  to  the  areas  that  are  not  perhaps 
as  rapidly  growing  at  least  some  semblance  of  a  say  in 
the  one  thing  that  most  concerns  them  and  that  is  the 
distribution  of  revenues. 

MR.  ENEY:   In  other  words,  if  I  follow  you, 
what  you  are  saying  is  you  would  prefer  to  retain  the 
Senate  because  of  the  same  reason  you  have  it  now,  but 
in  a  lesser  degree? 

SENATOR  CURRAN:   Well,  it's  another  shot  at 
the  problem.   That  may  not  be  the  only  reason,  but  that 
is  my  one  reason  the  idea  of  home  rule  is  not  good, 
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because  Somerset  County  can't  have  a  council,  they  can't 
afford  it,  nor  can  some  of  the  others.   If  you  have  the 
one  man  vote,  we're  going  to  end  up  vzith  Prince  George's, 
Baltimore,  Anne  Arundel,  hopefully  with  real  fine  repre- 
sentation, calling  the  shots,  where  the  other  21-odd 
subdivisions  --  it  m.ay  sound  v/ell  and  -- 

DELEGATE  MANDEL:   I  think  what  Joe  is  trying 
to  say  is  if  you're  going  to  go  strictly  by  the  one  man- 
one  vote  rule  and  have  a  unicamicral  system,  there  is 
going  to  be  a  concentration  of  pov;er  in  one  small  group. 

SENATOR  CURRAN;   That  goes  without  saying. 

THE  CMIRMAN:   This  is  a  point  we  want  to 
consider  as  significant.   Do  any  of  the  other  gentlemen 
have  any  comments?  Hr.  Kircher,  we  haven't  heard  from 
you.   Would  you  — 

DELEGATE  KIRCHER:   Not  on  this  question,  no, 

sir. 

THE  CHAIRMAN:   Let's  get  back  to  9,  as  long 
as  Mr.  Mandel  opened  it  up.   How  many  members  of  the 
legislature  should  there  be  per  district,  and  then  we 
have  had  som.e  discussion  on  the  provision  for  a  top 
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limit,  but  would  you  v/ant  to  comment  in  regard  to 
whether  there  should  be  single-member  districts  or  if 
there  ought  to  be  more  than  one  mem.ber  in  a  district, 
would  there  be  a  top  limit?   I  think  at  present  the 
legislature  said  the  top  limit  is  seven,  in  the  delegates, 
or  is  it  eight,  I've  forgotten? 

DELEGATE  MANDEL:   Eight. 

THE  CHAIRMAN:   Eight,  all  right,  and  the  top 
lim.it  in  the  Senate  is  two.   Would  you  have  a  top  limit, 
if  you  were  rewriting  this  Constitution,  in  regard  to 
member  districts?  Mr.  Hughes? 

SENATOR  HUGHES r  Yes,  I  would  think  so. 

THE  CHAIRMAN:   \v^at  would  it  be?  About  the 
same  as  it  is  now? 

SENATOR  HUGHES:   Yes. 

THE  CHAIRl'IAN:   You  think  tV7o  and  eight  are 
pretty  good  top  limits? 

SENATOR  HUGHES:    Yes. 

THE  CHAIRMAN:   Would  you  favor  having  single- 
member  districts  alone,  that  is,  where  you  have  an  area 
that  is  large  enough  to  be  entitled  to  eight  persons, 
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divided  in  a  -- 

SENATOR  HUGHES:   I  think  that  would  be  a  little 
impractical. 

THE  CI1AIR1-1\N:   Would  you  want  to  comment  on 
that? 

SENATOR  HUGHES;   I  think  it  would  be  a  little 
impractical,   l^at  do  they  have  in  Baltimore  County,  22 
delegates,  and  if  they  had  to  have  22  subdistricts ,  I 
think  this  would  be  carrying  subdistricting  a  little  too 


far. 


DELEGATE  MOORE:   It  would  make  it  difficult 


on  the  voting  process. 

SENATOR  HUGHES:   There  v/ould  be  a  lot  more 
machines . 

MR,  ENEY:   Well,  I'm  thinking  of  the  converse. 
Should  there  be  a  minimum  number  on  districts,  or  assuming 
there  is  no  problem  v/ith  voting  machines  and  so  forth,  in 
your  opinion  would  it  be  perfectly  all  right  to  have 
some  one-man  districts? 

SENATOR  HUGHES:   Well,  you  have  to,  like  in 
my  county,  you  have  only  one  delegate.   So,  you  consider 
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2  that  a  single -man  member  district. 

2  MR,  ENEY:   Yes,  but  in  a  situation  where  you 

«  could  have  a  larger  number,  is  there  a  disadvantage  in 

^  having  a  multiple  number  from  the  same  district,  except 

c  the  necessity  of  avoiding  having  too  many  districts? 
Q  SENATOR  HUGHES:   I  don't  see  anything  vzrong 

Y  if  you  have,  say,  three  or  four  delegates  in  a  county, 

Q  that  you  divide  it  up  in  three  or  four  districts.   So, 

9  you  have  single-member  districts  there;  but  v;hat  is  it 

]_0  v/e  have  nov7,  a  minimum  of  what? 

11  DELEGATE  MANDEL:   A  minimum  of  four. 

12  SENATOR  JAMES:   I'd  be  careful  with  that, 

13  putting  it  in  the  Constitution,  for  the  simple  reason, 
1^  in  Senate  Bill  5,  you  remember  we  put  a  minimum  of  not 
15  less  than  four,  not  more  than  eight. 

Ig  DELEa^TE  MANDEL:   And  it  didn't  v/ork. 

^y  SENATOR  JAMES:   It  didn't  V7ork  because  when 

IQ  V7e  had  to  divide  up  Montgomery  County  and  Baltimore 

19  County,  we  found  one  had  22  delegates.   So,  we  had  to 

20  develop  a  system  where  we  had  to  put  two  delegates  in 

21  one  district  to  m.ake  it  come  out,  as  I  recall. 
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DELEa\TE  MOORE:   That  was  true  of  Montgomery. 

SENATOR  JAMES:   Montgomery,  too.   So,  you  get 
these  artificial  limits  and  you  can  run  into  situations  -- 

THE  CHAIRI4AN:   Hov;  would  you  write  it  in  the 
Constitution,  if  you  were  rewriting  it?  Would  you  leave 
it  to  statute? 

SENATOR  JAMES:   I'm  not  sure,  but  -- 

MR.  ENEY:   Look  at  Question  10  and  -- 

SENATOR  Ji\MES :   With  that  experience  under  my 
teltj  I'm  a  little  bit  leery  of  maximums  and  minimums . 

THE  CHAIRMAN:   You  wouldn't  write  it  in  the 
Constitution? 

SENATOR  JAMES:   No. 

MR.  ENEY:   Which  of  these  elements  in  Question 
10  do  you  think  might  be  or  might  not  be  in  the  Consti- 
tution? 

SENATOR  JAMES:   Are  you  shifting? 

MR.  ENEY:   No,  the  same  thing. 

SENATOR  J/UiES:   Wliat  constitutional  guidelines 
should  be  used  for  apportionment  and  districting?  Well, 
equal,  compact  and  contiguous,  I  think,  are  the  legal 
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requirements.   As  far  as  I  am  personally  concerned,  1 
think  if  you  build  home  rule,  put  compulsory  home  rule 
into  your  Constitution,  I  think  the  business  of  repre- 
senting counties  in  the  legislature  becomes  relatively 
unimportant.   So  that,  I  think  --  of  course,  I've  advo- 
cated a  unicameral  system  and,  if  you  do  that,  then  you 
simply  have  to  drav7  your  lines  to  accommodate  people  and 
not  political  subdivisions  because  you  cannot  draw  your 
district  lines  and  meet  this  court  decision  and  follov; 
county  lines,  that's  all.   It's  just  an  impossibility. 

THE  CHAIRI^IAN :  Vie   were  going  to  hear  from  Mr. 
Kircher . 

DELEGATE  KIRCHER:   V^iat  I  was  going  to  say, 
Dr.  Bard,  was  covered  in  the  discussion  between  Mr. 
Hughes  and  Mr.  Mandel. 

THE  CHAIRMAN:   We  would  like  to  have  your 
opinion,  nevertheless. 

DELEGATE  KIRCHER:   With  regard  to  the  Con- 
stitution, putting  it  into  the  Constitution,  to  cover 
any  shift  of  population,  using  for  example  a  shift  that 
can  be  coming,  say,  v/ithin  the  next  ten  years,  and  that's 
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that  northern  crossing  of  the  Chesapeake  Bay.   I  would 
expect  Kent  County  would  become  from  a  relat5-vely  small 
population  area  to  a  great  population  area  as  that  Bay 
Bridge  opens  on  the  other  side  of  the  Chesapeake. 

Whether  or  not  that  would  cause  any  continued 
amendments  to  the  Constitution  is  v;hat  I  v/as  saying.   You 
don't  agree  they're  going  to  shift  over  there? 

THE  ClIAIPvKiAN:   No,  but  I  had  a  feeling  the 
Bay  Bridge  would  get  into  this  discussion  today.   Now 
that  it  has  come  in,  I  think  V7e  all  feel  a  little  relievedj 
that  that  has  been  taken  care  of. 

MR.  H  A  R  V  E  Y  :    Let  me  ask  a  question. 
If  I  understand  you  correctly,  Senator  James,  you  feel 
If  you  are  going  to  have  a  home  rule  sitUvation  as 
described  here,  that  that  v/ould  tend  more  towards 
districts  as  far  as  legislative  representation  is  con- 
cerned and  you  would  not  have  the  county  line? 

SENATOR  JA14ES:   As  I  interpret  it,  you  are 
interpreting  this  as  districts  more  and  more  all  the  time 
and  you  are  becoming  bolder  in  seizing  legislative 
prerogatives  in  drawing  district  lines,  and  the  recent 
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Federal  court  decision  cut  it  dovm  to  tV7o  or  three  per 
cent  variance  and  if  these  rules  --  they  are  tight.   I 
don't  see  how  you  can  follov;  county  lines  and  draw 
legislative  district  lines. 

THE  CHAirv>IAN:  If  you  had  your  own  way  on  (d)  , 
what  variation  from  the  average,  Senator,  would  you  allow 
on  the  size  —  I  realize  Congress  is  fooling  with  this  -- 
on  the  size  of  representative  constituencies? 

SENATOR  JA14ES:   If  I  had  my  way,  I  wouldn't 
be  too  tight  with  it,  but  frankly,  it's  getting  so,  I 
don't  think  there  is  as  much  as  five  per  cent  is  going 
to  be  valid,  the  vzay  the  decisions  are  going. 

THE  CHAIR2-1AN:   Would  you  write  it  into  the 
Constitution? 

SENATOR  JAllES:   I'd  be  a  little  doubtful  about 
that,  but  maybe  it  v/ould  serve  a  purpose.   If  you  put  in 
five  per  cent,  the  Supreme  Court  might  say  it's  un- 
constitutional under  the  Federal  Constitution,  because 
you  are  mathematically  providing  for  an  inequality  of 
vote.   So,  it  might  be  a  little  bit  dangerous. 

THE  CHAIRMAN:   Mr.  Mandel? 
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DELEGATE  HANDEL:   I  was  just  thinking  of  an 
ansv7er  to  this  and  I  don't  think  it's  a  problem  you  can 
discuss  this  evening.   I  wonder  whether  Baltimore  City 
should  remain  as  a  separate  entity  in  the  Constitution 
or  should  it  not  be  part  of  the  county? 

THE  CHAIRMAN:   We  are  discussing  that 
particular  point. 

MR.  ENEY:   Part  of  the  county? 

THE  CHAIRl-lAN:   No,  not  part  of  the  county. 
We  are  discussing,  the  Commission  has  at  some  time  or 
other,  in  terms  of  separate  attention,  under  Article  llA, 
but  we  have  not  made  any  decision  in  regard  to  any  of 
this. 

DELEGATE  MANDEL:   Because  I  think,  and  the 
reason  I  say  that,  I  think  ultimately  with  the  court 
decisions,  that  these  lines  are  not  going  to  mean  too 
much,  when  you  come  up  to  make  a  legislative  body  for 
your  districts,  because  the  court,  as  Bill  said,  the 
court  is  tightening  these  figures  dov7n  to  a  point  where 
you  are  not  going  to  be  able  to  retain  these  lines  for 
the  purpose  of  a  legislative  body. 
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THE  CHAIRMAN: ^  Let's  see  whether  I  am  sum- 
marizing properly  what  you  are  saying.   Of  all  the  items 
under  10,  all  the  items  under  10,  the  one  that  you  would 
probably  use  in  the  Constitution  V7ould  be  the  one  dealing 
with  compact  and  contiguous  territory;  is  that  correct? 

SENATOR  JAl'IES:   Equal,  compact  and  contiguous. 

THE  CHAIRMAN:   All  right.   Let's  move  on. 

DELEGATE  HARDWICKE:   May  I  ask  something? 
I  think,  when  you  are  thinking  of  the  Constitution  in 
terms  of  future  growth,  I  would  suggest  that  the  county 
lines  have  nothing  to  do  with  good  governiaent  or  the 
management  of  government  affairs.   I  think,  for  exam.ple, 
river  lines  followed  tend  to  be  boundaries  betv7een 
counties  and  yet  that  is  an  actual  obstruction  to  good 
management. 

For  example,  between  Harford  County  and 
Baltimore  County  is  the  Little  Gunpowder.   The  best  place 
to  locate  a  sev^erage  plant  is  on  a  river  and  we're  getting 
ready  to  put  one  on  the  Little  Gunpowder,  and  yet  that 
sewerage  plant  has  to  be  used  by  Baltimore  County  as  well 
as  Harford  County  because  of  the  gravity  flovz  of  a 
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sewerage  plant. 

So,  consequently,  I  would  suggest  you  have 
districts.   For  example,  the  Eastern  Shore  as  a  district, 
Metropolitan  Baltimore  as  a  district.  Metropolitan 
Washington  as  a  district,  Western  Maryland  as  a  district, 
Southern  Maryland  as  a  district,  and  you  have  broad 
representation  from  these  areas  and  that  these  units 
not  only  be  the  basis  for  representation  within  the 
legislature,  but  that  they  be  actually  the  basis  for 
smaller  units  of  government  within  the  State. 

THE  CHAIRMAl^:   This  is  a  common  expression 
which  we  will  certainly  record  as  being  significant. 

SENATOR  HUGHES:   You  are  suggesting  doing 
away  with  counties  altogether,  are  you  not? 

DELEQITE  HARDWICKE:   Yes,  I  am. 

THE  CHAIRMAN:   Gentlemen,  let  me  remind  you 
again  that  tonight  there  is  no  attempt  to  get  a  consensus, 
but  rather  to  get  ideas.   So,  let's  not  be  disturbed  if 
we  don't  get  any  further  -- 

SENATOR  CURRAN:   One  point  further.   Are  we 
intending  to  gravitate  towards  a  strong  central  government 
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1  as  apparently  the  trend  is  today  on  the  Federal  level,  or 

2  do  we  want  to  retain  the  local  entities? 

5  MR.  ENEY:   VJhat  do  you  mean  by  a  strong  central 

4  government  on  a  State  level? 

5  SENATOR  CURRAN:   You're  going  to  disregard 
g  county  lines,  if  you're  going  to  retain  in  Annapolis  all 
ijr  the  power  to  make  decisions  for  these  subdivisions  v;ho 

3  have  given  up  their  representation,  I  think  then  you  are 
9  placing  in  the  body  supreme,  be  it  V/ashington,  or  be  it 

1Q  Annapolis,  the  power  of  decision  making.  . 

11  MR.  ENEY:   I  didn't  understand  Mr.  Hardwicke's 

12  suggestion  as  saying  that.  .  It  said  -- 

13  SENATOR  CURRAN:   He  is  saying  -- 

14  DELEGATE  HARDWICKE:   I  would  give  these  dis- 
25  tricts  real  power,  real  home  rule. 

■^Q  MR,  ENEY:   Instead  of  having  nine  counties  on 

-^tj  the  Eastern  Shore  with  local  pov7er,  you  v7ould  have  one 

•^Q  district  of  the  Eastern  Shore,  but  v/ith  one  local  power? 

19  DELEaA^TE  MRDWICKE;   V7ith  real  autonomy. 

20  SENATOR  CURRAN:   You're  going  to  have  the 

21  Cecil  County  area  with  the  bulk  of  the  population;  and 
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Southern  Maryland,  you're  going  to  have  Anne  Arundel 
County  with  the  bulk  of  the  population.   In  Western 
Maryland  you  will  have  --  the  theory  is  do  vje   want  all 
the  power  vested  in  Annapolis  or  do  we  want  to  retain  -- 

MR.  ENEY:   What  do  you  think? 

SENATOR  CURRAN;   Personally,  I  feel,  and  I 
may  be  labeled  whatever  it  might  be  labeled,  I  prefer  it 
not  be  localized. 

DELEG/'.TE  MANDEL:   I  want  to  be  practical  on 
some  of  these  things.   Do  you  V7ant  to  adopt  a  new 
Constitution?  By  that  I  mean,  if  you're  going  to  tear 
everything  apart,  you  are  not  going  to  adopt  anything. 

MR.  CLAGETT:   It  is  very  important  to  hear 
your  coniments,  and  v;e  are  and  have  been  very  carefully 
considering  these  points,  both  pro  and  con. 

THE  CHAIRl'IAN:   V/ould  you  like  to  comment  on 
that,  Mr.  Mandel?   You  have  a  key  point  here.   Do  you 
feel  the  nature  of  this  question  is  such  that  it  would 
impinge  on  whether  or  not  a  nev/  Constitution  could  be 
adopted?  VJould  you  care  to  clarify  that? 

DELEGATE  MANDEL:   I  say  that  because  I  think 
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•j^  you  have  to  be  practical.   First,  when  you  are  V7riting  a 

2  constitution,  I  believe  that  any  constitution  should  be 

2  written  as  briefly  as  possible.   I  think  the  less  you  put 

4  into  it,  the  better  document  you  are  going  to  have.   By 

g  that  I  mean,  I  don't  think  you  go  into  all  these  areas 

g  and  write  everything  into  a  constitution  because  then 

rj  you  are  going  to  have  nothing  but  trouble,  and  we  have 

Q  seen  it  time  and  time  again.   That  is  why  we  have  had  to 

g  amend  the  Constitution  so  many  times,  because  vze  v/rite 

20  constitutional  amendments  dovzn  there  and  after  they  are 

11  adopted,  then  v/e  find  out  v/e  either  left  something  out 

12  or  should  put  something  in.   So,  again  we  go  and  adopt 
22  another  constitutional  amendment  to  make  up  for  the 
24  mistakes. 

•,c  I  think  the  less  you  do  by  constitution  and 

ng  the  more  you  do  by  statute,  the  better  off  you  are;  but 

2Y  what  I  say  is,  to  get  practical,  I  think  it  is  wonderful 


18 
19 
20 


in  theory  to  try  to  get  everything  that  you  can  do  to 
make  it  a  better  document,  but  I  also  think  you  have  to 
look  at  the  practical  aspect  of  it;  that  you  want  the 


21     people  to  adopt  a  new  constitution  and  in  order  to  get 
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them  to  adopt  it,  if  you  think  you  can  tear  up  and  dis- 
rupt everything  the  people  have  learned  to  live  with, 
you  are  going  to  have  a  problem. 

THE  CHAIRMAN:   We  certainly  cherish  that 
thought  because  v;e  think  it's  an  important  one.   Let's 
move  onto  some  mundane  things,  nov7. 

MR.  BROOKS:   Excuse  me,  Mr.  Chairman.   I  v/ondei 
if  we  could  get  a  few  more  comments  on  the  size  of  the 
House,  just  narrowing  No.  9  to  that?  We've  had  one 
statement.   I  v/onder  if  vze  could  have  any  others  reported 
tonight  on  the  size  of  the  House? 

THE  CHAIRMAN:   Senator  James? 

SENATOR  JAMES:   I  gave  the  statement  original- 
ly that  I  thought  the  unicameral  house  should  have  30  or 
35  districts  with  tv;o  members  in  each  district.   That 
would  give  you  a  legislature  of  from  60  to  70  people. 

I  disagree  with  Mr.  Hardwicke  in  this  respect. 
I  don't  think  that  the  local  unit  in  which  you  have  your 
home  rule  vjould  bear  any  relationship  to  the  representa- 
tion in  the  legislature.   I  think  that  the  districts would 
be  relatively  small,  maybe  125,000  each,  represented  by 
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two  senators  or  assemblymen  and  these  would  be  people 
fairly  close  to  the  people,  but  not  necessarily  repre- 
senting along  county  lines. 

On  the  bicameral  situation,  I  personally  feel 
that  the  House  should  be  cut  down  to  80  or  90,  and  the 
Senate  to  about  43,  if  we  were  having  a  bicameral  system, 

THE  CHAIRl'IAN:   You  would  make  the  House  90 
and  the  Senate  about  how  large? 

SENATOR  JAMES:   About  40.   I  think  the  House 
should  be  about  twice  the  size  of  the  Senate. 

SENATOR  HUGHES:   That  would  do  away  with  the 
guarantee  of  one  for  each  county  in  the  House. 

SENATOR  JA>1ES:   That's  right. 

THE  CHAIRMAN:  Mr.  Emanuel? 

DELEGATE  EMANUEL:   One  brief  coirment,   I  can 
see  from  the  standpoint  of  leadership  in  the  houses, 
sitting  on  my  left,  where  the  smaller  house  is  more 
convenient  and  more  efficient  to  work  with,  but  from  the 
standpoint  of  one  of  the  lesser  members  of  the  house, 
I've  sat  in  committees  where  I've  heard  it  said  that  a 


35-member  committee  was  too  much  and 


unwieldy  and  I  found 
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that  when  you  have  35  members  on  a  committee,  you  are 
lucky  if  you  get  20  working  members  v/ho  show  up  on  the 
committee  and  maybe  15  effective  people  v/orking  on  them. 

Therefore,  I  do  not  think  that  the  smaller 
the  house  the  more  effective  and  better  the  government. 
I  tend  to  a  larger  body,  for  the  very  reason  that  this 
committee  itself  -- 

THE  CHAIRMAN:   How  large? 

DELEGATE  EMANUEL:   I  say  no  less  than  the 
House  of  Delegates  itself.   This  committee  itself,  when 
we  started  out  today,  mentioned,  with  35  members  m.aking 
study,  you  have  two  men  on  a  committee  here,  five  on 
a  committee  there,  and  you  are  not  effective  and  I  feel 
this  way  in  the  legislature. 

THE  CHAIRMAN:   Does  anyone  else  want  to  com- 
ment on  Mr.  Emanuel's  point  before  --  let's  move  to  2: 
\^iat  should  be  the  term  of  members  of  the  legislature? 
Here  is  a  very  nice  question  for  you.   As  you  know, 
some  states  have  terms  of  two  years,  some  have  stag- 
gered terms,  four  years  and  even,  in  some  cases,  beyond 
that. 
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How  long  would  you  make  the  term  of  the 
members  of  the  legislature  and,  if  bicameral,  would 
you  vary  it  for  the  Senate  or  the  House,  as  Congress 
says?  What  v/ould  you  do  in  this  respect,  Mr.  Moore? 

DELEGATE  MOORE:   I'd  say  a  minimum  of  four 
years  and  a  maximum  of  four  years,  in  both  houses, 
the  V7ay  it  is  now.   I  think  certainly  two  years  would 
be  too  small  a  term. 

THE  CHAIRMAN:   Would  you  stagger  it? 

DELEGATE  MOORE:   I  would  not  stagger  it. 

THE  CHAIRMAN:   You  v7ould  have  them  all 
elected  at  the  same  time? 

DELEGATE  MOORE:   As  we  have  it  in  the 
present  system. 

THE  CHfMRMAN:   Does  anyone  else  have  a 
feeling  about  that?  We  V70uld  like  to  get  your  feeling 
on  this  question.   This  has  taken  a  good  deal  of  our 
attention  at  committee  meetings. 

DELEGATE  KIRCHER:   I  feel  the  same,  Dr.  Bard, 
as  Mr.  Moore,  that  a  two-year  term  is  too  short,  entirely 
too  short.   In  other  words,  with  a  new  member  coming  into 
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the  legislature,  by  the  time  he  really  finds  the  various 
ways  to  do  things  in  the  legislature,  his  term  would  be 
up  or  18  months  of  his  term  would  be  up  and  he  would  be 
starting  to  campaign  for  reelection. 

I  can  remember  when  I  ran  four  years  ago, 
when  V7e  ran  for  congressman.   It  seemed  like  a  day  or 
two  later,  the  same  congressmen  v/ere  running  for  election 
two  years  later  and  by  that  time  I  felt  I  v/as  really 
getting  my  feet  on  the  ground  in  the  legislature  and 
starting  to  learn  where  to  go  and  how  to  do  things.   At 
this  time,  I  could  have  my  duties  complicated  with  the 
campaign  or  have  it  take  part  of  my  attention  avzay  from 
them,   I  feel  the  same  as  Mr.  Moore,  that  the  four-year 
term  would  be  a  necessity  and  I  V7ouldn't  like  the 
staggering,  from  the  aspect  of  being  a  member  of  either 
the  House  or  the  Senate,  if  it  V7ere  bicameral,  because 
I  think  that  the  senators  or  the  mem.bers  of  the  Hoib  e 
who  were  going  to  stay  for  the  additional  two  years, 
say  if  it  were  a  four-year  staggered  term,  to  a  four- 
year  basis,  that  they  would  have  to  a  degree  a  weapon 
that  they  could  use  in  negotiating  on  particular  bills 
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and  things,  that  they  were  going  to  be  here  definitely 
next  year  or  for  the  next  tv7o  years,  v/here  I,  as  a 
member  running  for  reelection,  may  not  be  and  may 
yield  to  pressures  that  they  would  put  forth  for  the 
passage  of  certain  bills  or  the  defeat  of  certain  bills; 
and  I  don't  think  the  staggering  system  would  be  good. 

THE  CHAIRl^lAN:   Mr.  Kircher,  some  of  the 
reference  m.aterial  in  this  area  refers  to  the  virtue 
of  the  staggering  system  as  used  by  the  United  States 
Senate,  and  I  wonder  if  either  of  the  presiding  offi- 
cers V70uld  like  to  coiriment  on  that? 

DELEaA.TE  HANDEL:   I'd  like  to  comment  on  it. 
I  would  be  opposed  to  staggered  term  for  one  simple 
reason.   I  think  if  we  get  into  the  staggered  term, 
we  are  going  to  get  into  the  same  system  as  the  Congress 
has  and  that's  the  seniority,  and  I  don't  think  it's 
good  for  a  State  legislature.   I  think  you  can't  avoid 
getting  into  that  kind  of  system  v/ith  a  staggered  term 
because  the  older  members  whose  terms  are  continuing, 
while  the  one-third  or  V7hatever  the  percentage  of  it 
is  who  are  being  reelected,  the  older  miembers  are  going 
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•^    I  to  get  into  the  position  of  seniority  or  get  into  the 

2  position  of  power  and  they  are  going  to  stay  there  and 

2  eventually  you  will  have  a  seniority  system,  which  we 

4  do  not  have  in  the  legislature  now  and  I  just  don't 
c  think  the  seniority  system  serves  any  purpose. 

5  THE  CHAIRMAN:  Let  me  ask  you  this,  because 
Y  this  came  up  in  our  committee  meetings  --  and  inciden- 
tally, Dr.  Kitchener,  you  may  want  to  get  into  this 

g  part.   Do  you  find  it  difficult  to  reconstitute  your- 

1Q  self  because  there  is  no  staggering  system  in  each 

11  case,  that  is,  there  isn't  enough  of  a  body  to  build 

12  in  the  passage  of  -- 

13  DELEaATE  MANDEL :   No. 

14  SENATOR  JAMES:   No. 

THE  CHAIRT-IAN:   You  don't  think  that  is  true? 

,g  MR.  ENEY:   What,  by  and  large,  in  the  past 

17  twenty  or  thirty  years  has  been  the  carry-over,  per- 

15  centagewise? 

19  SENATOR  JAMES:   I'd  say  about  half.   It  may 

20  be  a  little  more  this  time. 

21  SENATOR  HUGHES:   Norm.ally.   It  may  be  more 
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that  50  per  cent. 

DELEGATE  MANDEL:   You  mean  the  return? 

SENATOR  HUGHES:   Yes, 

DELEGATE  MANDEL:   I'd  say  sometimes  more  than 
50  per  cent.   This  time  less. 

THE  CHAIRMAN:   The  other  point  that  is  some- 
times made  for  a  staggering  system,  and  I  v/ish  you  would 
comment  on  this,  is  that  it  is  easier  for  the  voters  and 
v;hat  they  are  doing  is  electing  but  one-half  of  their 
representation  at  any  one  time.   Do  you  want  to  comment 
on  that? 

SENATOR  JAIIES:   I'd  like  to  read  something 
out  of  this  book,  "American  Legislative  Process,"  by 
Keefe  and  Ogul .  ^ 

"Obviously  there  is  a  case  for  staggered 
terms,  though  there  is  at  least  one  reason  for  rejecting 
the  principle  or  at  least  for  viewing  it  as  something 
else  than  an  outright  advantage.   The  floor  is  that 
staggered  terms,  like  malapportionment,  contribute  to 
the  problem  of  divided  party  control  in  the  legislature. 
The  electorate  is  unable  to  effect  a  complete  change  in 
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the  makeup  of  the  legislature  at  any  one  time." 

So  that  you  defeat  the  voice  of  the  people 
by  this  use  of  the  staggered  term.   It's  impossible  for 
people  in  an  election  to  clean  house,  get  control  over 
the  legislature.   I  think  that  is  a  serious  defect. 

The  other  thing,  I  think  our  elections  are 
held  in  nonpresidential  years  and  I  think  it's  a  great 
virtue  in  having  our  State  elections  in  nonpresidential 
years  only.   It  keeps  the  State  elections  separate  from 
the  Federal  elections. 

THE  CHAIRMAN:   It  looks  like  we've  hit  upon 
unanimity  on  this  question.   Let's  move  to  Question  3. 
Here  is  an  interesting  question.   Some  of  you  don't 
know  that  som.e  years  ago  Governor  McKeldin  put  me  on 
a  commission  dealing  with  increasing  the  compensation 
of  the  members  of  the  legislature.   V7e  had  a  marvelous 
recomimendation  to  increase. 

Wliat  provisions,  if  any,  should  be  put  in 
the  Constitution?   Would  you  put  anything  in  'the  Con- 
stitution concerning,  as  it  now  is,  as  you  know,  con- 
cerning the  compensation  of  members  of  the  legislature? 
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It  looks  like  we're  going  to  get  unanimity  in  this  one. 

SENATOR  HUGHES:   I  don't  think  the  amount 
should  be  in  the  Constitution. 


MR.  ENEY:   There  shouldn't  be  anything  said, 


nov7? 


SENATOR  HUGHES:  Well,  v;hat  it  says  nov;  is, 
as  provided  by  law,  which  is  the  same  provision  as  the 
Attorney  General  or  anyone  else. 

SENATOR  JAMES:   You  might  say  provided  by 
statute.   In  that  event,  you  could  put  it  to  a  petition 
for  referendum. 

SENATOR  HUGHES:   I  think  in  Delaware  a  change 
in  the  legislators'  salary  has  to  be  passed  in  two 
successive  terms  of  the  legislature. 

THE  CHAIRMAN:   Delaware  does  not  have  a 
referendum;  is  that  right? 

MR.  BROOKS:   You  are  probably  right.   There 
are  a  number  of  states  that  require  successive  votes 
on  a  number  of  issues,  including  salary. 

THE  CHAIRMAN:   The  reason  for  that  is  I  don't 
think  you  can  have  a  referendum.   Are  we  unanimous  on 


Court   Reporters 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable   Building 
Baltimore  2,  Maryland 


Lexington   9-6760 


54 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


this  one? 

SENATOR  HUGHES:   I  don't  think  anyone's  salary 
should  be  in  the  Constitution. 

MR.  ENEY:   Should  you  give  the  legislature 
solely  complete  charge  of  the  salary,  that  is,  to  be 
able  to  do  it  only  by  law? 

SENATOR  JAMES:   Who  else  are  you  going  to  give 
it  to? 

MR.  ENEY:   By  statute  either  the  Governor 
would  sign  and /or  veto  and  then  -- 

SENATOR  HUGHES:   Not  subject  to  senatorial 
veto. 

MR.  ENEY:   That's  right. 

DELEGATE  MANDEL:   I  think  it  should  have  com- 
plete control  over  budgets,  but  not  over  compensation. 

MR.  ENEY:   You  mean  --   ^ 

DELEGATE  MANDEL:   I  think  compensation  should 
be  covered  the  same  method  as  any  other  bill.   The 
Governor  should  have  to  sign  it  and  the  same  procedure 
which  is  subject  to  any  other  bill. 

MR.  ENEY:   And  the  Governor  would  have  to  sign 
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it. 

DELEGATE  MANDEL:   That's  right. 

THE  CHAIRMAN:   V7ould  you  vary  the  compensation 
that  you  would  give  to  various  members  of  the  legislature 
in  terms  of  the  position  V7hich  the  legislator  might  hold? 
For  example,  if  he  holds  a  position  on  a  key  committee, 
let  us  say  the  Finance  Committee,  his  salary  would  be 
one  amount?   If  he  holds  a  position  on  a  lesser  committee, 
that  would  be  on  another  salary. 

DELEGATE  MANDEL:   I  wouldn't  have  that  in  the 
Constitution,  but  in  the  statute. 

THE  CHAIRMAN:   Apart  from  the  statute? 

DELEGATE  MANDEL:  Massachusetts  and  other 
states  have  that  system.   A  member  gets  a  flat  salary. 
The  chairman  of  a  major  committee  gets  a  certain  addi- 
tional salary.   The  floor  leaders  get  an  additional 
salary  and  then  the  presiding  officers.   They  have  four 
levels,  I  believe,  of  salary. 

DELEGATE  HARDV7ICKE:   I  would  be  strenuously 
opposed  to  anything  like  that,  unless  those  positions 
were  based  upon  merit. 
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SENATOR  HUGHES:   How  do  you  determine  that? 

DELEGATE  H^^RDWICKE:   In  other  words,  why  hand 
them  out  as  political  plums  to  those  v7ho  cooperate  and 
earn  these  positions  by  virtue,  not  of  ability,  but  by 
virtue  of  cooperation? 

SENATOR  HUGHES:   Well,  people  aren't  always 
elected  on  merit,  either. 

DELEGATE  HARDWICKE:   That's  up  to  the  people. 

SENATOR  HUGHES:   That's  part  of  the  system. 

DELEGATE  EMANUEL:   This  doesn't  seem  to  be  a 
constitutional  question. 

THE  CHAIRMAN:   No.   Let's  move  ahead.   Should 
the  length  of  the  legislative  session  be  limited  by 
provision  of  the  new  Constitution  and,  if  so,  how? 
Would  you  have  continual  sessions?  By  that,  we  don't 
necessarily  mean  meeting  every  day,  but  would  you  put 
in  a  cut-off  point?   Seventy  days,  ninety  days,  v;hat 
have  you?  How  do  you  gentlemen  feel  about  that? 
Senator  James? 

SENATOR  JAMES:   I  thought  about  it  and  I 
always  like  it  limited,  but  I  see  a  lot  of  disadvantages 
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about  the  unlimited  sessions  of  the  State  Legislature. 
No.  1,  there  is  no  pressure  to  balance  your  budgets  in 
a  certain  time  each  year.   You  can  just  go  on  and  on 
and  on  and  dillydally  with  the  finances  of  the  State, 
as  you  can  do  in  other  states  that  have  unlimited 
sessions . 

In  these  states  that  have  unlimited  sessions, 
they  meet  maybe  a  couple  of  times  a  week  and  tackle  the 
public  business  on  a  very  leisurely  basis  and  waste  a 
tremendous  amount  of  time  and,  even  when  they  close  out, 
they  run  into  the  same  traffic  jams  that  we  run  into. 
Also,  it  would  eliminate  the  legislative  council,  as  I 
see  it,  as  a  functioning  body  because  the  legislative 
council  is  an  interim  body  which  meets  regularly  on  a 
certain  schedule  and,  if  you're  going  to  have  an  un- 
limited session  of  legislature,  you  probably  would  do 
away  with  the  necessity  of  a  legislative  council  and 
operate  through  a  standing  committee. 

THE  COMMITTEE:   How  would  you  make  it? 

SENATOR  JAl-lES :   So,  I  have  come  to  the  con- 
clusion that  a  session  of  from  90  to  100  days,  ending 
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possibly  by  no  later  than  April  15th,  would  be,  for  all 
practical  purposes,  would  give  you  plenty  of  time  to 
conduct  the  business  of  the  State. 

New  York  has  an  unlimited  session  and  they 
generally  speaking  complete  their  business  around 
April  15th,  and  there  might  be  exceptions  to  those  states 
that  have  unlimited  sessions;  they  really  act  promptly 
in  doing  their  business.   That  v/ould  give  the  Governor 
30  days  to  sign  the  bills  after  the  session  and,  if  he 
didn' t  veto  them,  why  they  would  automatically  become 
law. 

I  think  the  bill  is  effective  July  1st,  and 
then  I  think  the  one  advantage  of  this  is  that  you  have 
a  certain  segment  of  the  year  dedicated  to  actually 
legislating  and  then  the  balance  of  the  year  can  be 
allocated  to  v/hat  I  call  a  thought  period  of  legisla- 
tion, v/here  v;e  are  thinking  about  past  mistakes  and 
things  you  have  not  been  able  to  get  done  and  program.s 
for  the  future  and  it  gives  you  an  opportunity,  without 
the  pressure  of  the  legislature  being  in  session,  to 
think  through  the  big  problems  and  to  prepare  programs 
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for  the  next  session. 

I  think  one  of  the  problems  of  Congress  is 
that  in  Congress  those  fellov/s  very  seldom  have  a  chance 
to  think.   Congress  has  abandoned  the  legislative  pro- 
gramming to  the  President.   The  Maryland  Legislature 
in  the  past  few  years  has  actually  been  a  very  effective 
program,  witness  the  Cooper-Hughes  proposal  which  was 
very  complicated  and  a  large-scale  tax  reform  measure, 
whether  you  agree  with  it  or  not.   This  v^as  strictly 
a  legislative  program  and  made  possible  simply  because 
of  the  fact  that  there  is  an  eight-month  thought  period 
which  members  of  the  legislature  could  give  to  this 
program  and  we  have  done  this  in  many  areas . 

All  in  all,  I  believe  that  the  limited  ses- 
sion, provided  there  is  adequate  tim.e.  No.  1,  it  keeps 
our  finances  in  an  orderly  condition  and  provides  ample 
time  to  enact  and  provides  ample  time  to  plan  for  the 
next  session. 

THE  CHAIRMAN:   \^^nen  would  you  start? 

SENATOR  JAMES:   The  first  week  in  January. 

THE  CHAIRMAN:   Mr.  Mandel? 
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1  DELEGATE  MANDEL:   I  think  our  legislature, 

2  compared  to  what  you  read  in  a  number  of  newspapers, 

3  when  you  stack  it  up  against  a  number  of  other  states, 

4  our  legislative  process  is  very  good  and  I  think  one  of 

5  the  virtues  of  the  fact  is  that  we  have  had  a  limited 

6  session.   When  we  had  a  session  in  January,  the  legis- 

V  lature  of  Massachusetts,  which  has  an  unlimited  session, 

8  V7as  still  in  session  from  the  previous  January  and 

9  hadn't  passed  the  budget  yet.   They  were  acting  on  a 

10  month-to-month  deficit  budget,  an  emergency  appropria- 

11  tion,  because  they  v/ere  having  a  fight  over  their  tax 

12  situation,  whether  or  not  to  adopt  a  sales  tax  in  the 

13  State.   So,  they  couldn't  pass  it,  they  couldn't  budget 

14  it  and  they  stayed  in  session  for  over  a  year  and  hadn't 

15  passed  a  budget  in  the  State. 

16  The  legislature  of  Wisconsin  was  in  session 

17  at  that  time  for  eight  months,  had  been  in  session,  and 

18  only  passed  tv7o  bills  because  without  this  statutory 

19  limit,  v;hen  we  go  in  session,  we  know  that  after  70  days 

20  or  90  days,  whatever  it  is,  we  are  going  to  be  out  of 


21 


session.   So,  v/hat  we  have  to  do  has  to  be  accomplished 
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v;ithin  that  period. 

THE  CHAIRMAN:   Would  you  change  the  require- 
ment in  regard  to  passing  the  budget  first  before  you 
could  move  into  other  bills? 

DELEGATE  MANDEL:   I  don't  knov;  whether  I 
would  change  that  requirement.   I  think  there  is  a 
constitutional  amendment  that  is  going  to  be  on  the 
ballot  this  year  that  if  you  cannot  pass  it  through  one 
house,  you  can  finally  pass  it  --  but  I  think  you  ought 
to  change  the  date  on  v/hich  the  budget  has  to  be  passed. 
I  think  it  should  be  a  little  earlier. 

THE  CHAIRl-IAN:   What  is  it  now? 

DELEGATE  MANDEL:   You  have  to  pass  the  budget 
within  three  days  or  the  Governor  m.ust  call  a  special 
session  for  the  purpose  of  the  budget  only.   I  think 
if  you  made  that  a  little  earlier  period  of  time,  ten 
days  or  fifteen  days  before  the  end  of  the  session, 
then  these  appropriations  bills  could  be  acted  on 
properly.   I  think  that  provision  about  appropriations 
does  serve  an  effective  purpose  in  a  lot  of  instances. 

THE  CHAIRI^N:   You  would  keep  that  part? 
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1  DELEGATE  MANDEL:   I  would, 

2  THE  CHAIRMAN:   But  to  fifteen  days? 

3  DELEGATE  MANDEL:   Yes. 

4  MR.  ENEY:   Is  there  any  reason  why  you 

5  couldn't  say  the  budget  has  to  be  passed  in  30  days  or 

6  A5  days  or  some  relative  short  time? 

7  DELEGATE  MANDEL:   You  haven't  got  time  to 

8  look  at  it.   We're  dealing  with  an  executive  budget, 

9  the  Governor's  budget.   The  first  look  the  legislature 

10  gets  at  that  budget  is  the  day  it  is  presented  to  it. 

11  That  is  the  only  time  the  legislature  gets  a  look  at 

12  the  Governor's  budget.   This  is  the  Governor's  budget, 

13  not  the  legislature's.   So,  we  have  no  part  in  the 

14  makeup  of  the  budget.   The  first  look  we  get  at  it  is 

15  from  the  Governor  when  the  legislature  goes  into  session. 

16  So,  I  think  you  have  to  have  a  sufficient 

17  period  of  time  for  the  legislature  to  take  a  look  at 

18  the  budget. 

19  THE  CHAIRMAN:   Let's  get  some  comments  from 

20  the  other  members  of  the  State  Legislature.   Mr.  Kircher? 

21  DELEGATE  KIRCHER:   Dr.  Bard,  I  wonder  why  it 


Court  Reporten 


THE  JACK  SALOMON    REPORTING  SERVICE 
100  Equitable   BuiliJing 
Baltimore  2,   Maryland 


Lexington  9-6760 


63 


1  has  to  be  a  constitutional  limitation  rather  than  just 

2  a  statutory  limitation?   I  would  visualize  or  I  would 

3  hope,  as  Mr.  Hardwicke  said,  that  this  Constitution 

4  would  be  dravm  and  would  last  for  quite  a  long  time, 

5  that  we're  spending  a  lot  of  time  on  it  now  and  that 

6  it  would  be  good  for  a  number  of  years.   Why  could  it 

7  not  be  a  statutory  provision  that  could  be  modified 

8  easily  so  v/ith  any  change  in  the  State  makeup. 

9  THE  CHAIRMAN:   You  mean  the  length  of  the 

10  sessions? 

11  DELEGATE  KIRCHER:   Length  of  the  session, 

12  limitation  as  to  nrnnber  of  days,  rather  than  being  a 

13  specific  constitutional  provision.   It  would  have  to 

14  go  all  the  way  through  a  constitutional  amendment,  say 

15  10  or  15  years  from  now  v;hen  possibly,  as  Mr.  Hardwicke 

16  pointed  out,  we  may  go  into  a  different  form  of  govern- 

17  ment. 

18  THE  CHAIRMAN:   If  you  were  writing  the 

19  Constitution,  how  would  you  write  this  particular  clause? 

20  DELEGATE  KIRCHER:   That  this  would  be  pro- 

21  vided  by  law,  the  same  as  the  salaries. 
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1  MR.  ENEY:   That  would  mean  you  would  have  an 

2  unlimited  session? 

3  SENATOR  HUGHES:   Suppose  you  stayed  in  session 

4  beyond  the  length  of  time  in  the  statute? 

5  DELEaATE  MANDEL:   You  change  the  statute. 

6  DELEGATE  KIRCHER:   You  change  the  statute, 

7  instead  of  70  days. 

8  THE  CHAIRMAN:   Some  of  the  members,  we  haven't 

9  taken  any  position,  but  some  of  the  members  of  the 

10  Committee  were  concerned  about  the  fact  that  this  might 

11  actually  affect  the  type  of  person  v;ho  would  run  for 

12  office,  if  there  were  not  a  stated  amount  of  days  in- 

13  volved.   He  might  feel,  well,  if  it's  continuous,  I 

14  v;on't  run  because  I  don't  V7ant  to  get  involved  -- 

15  DELEGATE  KIRCHER:   If  we  provided  in  the 

16  Constitution  that  the  session  of  the  legislature  v7ould 

17  be  of  a  limited  nature,  I  don't  know  exactly  the  wording, 

18  but  it  would  have  limitations  as  to  time  set  by  statute. 

19  The  candidate  would  still  know  that  the  annotated 

20  article,  such-and-such,  the  present  session,  it  states 

PI 

70  days.   Now,  it  could  change  in  his  four  years  in 
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office. 

DELEGATE  HARD\^^:CKE:   May  I  try  a  different 
approach?   If  we  had  a  100-day  session  or  80-day  session 
or  60-day  session,  we  per  se  limit  the  kind  of  people  v;ho 
can  be  interested.   Only  the  lawyers,  the  insurance 
people  and  so  forth,  and  these  are  good  people,  but  let 
me  throw  something  out  that  may  be  novel  to  you  and  that 
would  be  the  idea  that  we  would  have  the  legislature  meet 
every  Friday  and  Saturday  throughout  the  year,  save  only 
July,  August  and  Decem.ber,  and  you  v/ould  have  a  continu- 
ous session.   The  number  of  days  involved  v;ould  still  be 
60  or  90. 

You  V70uld  make  it  possible  for  persons  in 
every  walk  of  life  to  serve  without  ruining  their  busi- 
ness or  their  profession,  and  I  realize  that  from 
Allegheny  County  or  Garrett  County  to  Annapolis  is  a  long 
way,  but  I  think  in  terms  of  say  major  businesses  and 
major  corporations,  and  I  know  how  simple  it  is  to 
transport  people  from  Cumberland  by  aircraft  and  other 
means  of  transportation.   This  is  done  in  only  45  minutes, 
and  I  V70uld  earnestly  suggest  to  you  if  you  v/ant  to  have 
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a  legislature  for  which  almost  anybody  can  be  eligible 
and  without  ruining  his  personal  life,  and  100  days  out 
of  a  year  pretty  well  shoots  it  up,  as  you  understand 
and  know,  then  this  Friday,  Saturday  kind  of  thing  would 
be  an  ideal  answer. 

It  gives  you  continuity.   It  may  be  novel, 
may  be  untried,  but  I  would  like  for  you  to  think  about 
it. 

SENATOR  HUGHES:   That  would  ruin  my  domestic 
life,  John.   Every  weekend. 

DELEGATE  EMANUEL:   And  it  eliminates  some  of 
us  who  cannot  work  on  the  Sabbath. 

DELEGATE  MANDBL:   I  don't  think  or  I  don't  see 
how  the  legislature  could  accomplish  anything  under  that 
setup.   I  don't  know  how  the  committees,  unless  they 
meet  some  other  time  during  the  week,  hov7  they  v/ould  have 
time  to  do  anything. 

DELEGATE  HARD^'TICKE:   Your  committees,  I  would 
assume,  Marvin,  would  have  additional  days  during  the 
week. 

DELEGATE  MANDEL:   Then  you  would  be  back  to 
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the  kind  of  session  we  have  right  now. 

THE  CHAIRMAN:   We  are  anxious  to  get  the  so- 
called  offbeat  recommendations,  too.   I  think  they  are 
all  valuable.   I'm  sorry,  I  didn't  mean  to  be  descriptive 
tonight  at  all.   So,  by  all  means,  don't  back  away,  Mr. 
Hardwicke,  because  on  your  recommendation  we  want  you 
to  --  anyone  who  wants  to  comment  on  this  further?  Mr. 
Moore? 

DELEGATE  MOORE:   Not  on  John  Hardwicke 's 
suggestion. 

THE  CHAIRMAN:   On  any  of  them? 

DELEGATE  MOORE:   I  believe  it's  the  correct 
inference  that  there  is  a  consensus  here  that  70  days 
is  not  sufficient. 

SENATOR  HUGHES:   It's  not  long  enough. 

THE  CHAIRMAN:   That  is  correct? 

SENATOR  HUGHES:   As  far  as  I'm  concerned. 

THE  CHAIRMAN:  We  need  to  get  som.e  consensus 
here.  Is  there  a  leaning  in  the  direction  of  90  rather 
than  70? 

DELEGATE  MANDEL:   Yes.   While  we  have  some 
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constitutional  lawyers  here,  if  you  have  taken  a  look  at 
the  session  v/e  are  now  operating  under,  I  would  like  to 
read  it  to  you.   It  says  the  general  assembly  may  con- 
tinue with  session  as  long  as  in  its  judgment  the  public 
interest  may  require  for  a  period  not  longer  than  70 
days  in  each  year.   I  wish  somebody  would  tell  me  what 
that  means . 

SENATOR  JAMES:   We  interpret  that  as  meaning 
possibly  we  couldn't  count  Saturday  or  Sunday. 

DELEGATE  HANDEL:   Does  that  mean  consecutive 
days  or  70  days  during  any  calendar  year? 

SENATOR  JAl'IES:   V/hat's  the  language? 

SENATOR  HUGHES:   It  doesn't  say  consecutive. 

MR.  CLAGSTT:   It  doesn't  mean  -- 


each  year. 


DELEGATE  MANDEL:   Not  longer  than  70  days  in 


MR.  CLAGETT:   It  doesn't  necessarily  mean 


consecutive. 

THE  CHAIRMAN:  Most  of  you  are  la\rryers  here. 
When  you  talk  about  the  period  for  which  a  particular 
court  serves,  it  will  often  give  the  number  of  days. 
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Does  it  also  include  a  session,  let  us  say,  of  the  Court 

2 

of  Appeals,  Saturday  and  Sunday  in  there,  when  it  says 

3 

120  days,  or  whatever?   I  think  normally  it  does  occur. 

4 

SENATOR  CURRAN:   In  the  rules  of  court,  which 

5 

you  can  refer  to,  this  is  not  certain. 

6 

DELEGATE  MANDEL:   This  was  withdra\,ni  a  year 

7 

ago. 

8 

THE  CHAIRMAN:   All  right,  let's  move  along. 

9 

MR.  MITCHENER:   Let  me  ask  a  question,  if  you 

10 

don't  mind.   If  we  drew  this  up  for  years  to  come  and  the 

11 

complexity  of  the  government  grows  and  we  don't  know  what 

12 

it  would  be  like  in  a  number  of  years,  how  much  time  is 

13 

involved,  which  is  one  of  the  problems  we  have  nov;,  what 

14 

would  your  reaction  be  to  a  proviso  that  the  legislature 

15 

by  statute  can  set  the  length  of  the  legislature  for  the 

16 

succeeding  legislature  and  the  succeeding  legislature 

17 

could  not  audit  it,  just  to  allow  you  to  have  the  flexi- 

18 

bility,  but  -- 

19 

SENATOR  JAMES:   How  are  you  going  to  make  a 

20 

decision  that  far  in  advance? 

21 

MR.  ENEY:   You  do  it  easily  enough,  Bill. 
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What  he  is  saying  is  instead  of  having  a  constitutional 
amendment  to  change  the  length  of  term,  the  legislature 
can  do  it,  but  effective  only  for  the  next  term.   You  can 
never  change  the  length  of  your  current  term. 

DELEGATE  MANDEL:   That  might  have  some  merit. 

THE  CHAIRMAN:   Do  you  V7ant  to  comment  on  that? 

DELEGATE  EMANUEL:  Before  you  pass  this  sub- 
ject of  the  length  of  session,  you  seem  to  think  it  was 
unanimous  or  a  great  deal  of  sentiment  was  -- 

THE  CHAIRMAN:   Some  consensus,  not  unanimous. 

DELEGATE  EMANUEL:   I  would  like  to  point  out 
one  thing  for  your  consideration  and  that  is  this,  if 
we  do  run  into  a  unicameral  legislature  and  we  do  stream- 
line our  methods  and  we  eliminate  an  awful  lot  of  the 
waste  of  time  that  we  do  have,  that  it  might  very  well 
be  that  a  70-day  session  could  accomplish  its  purpose. 
There  is  a  tendency,  I  think,  on  the  part  of  all  of  us, 
when  the  Federal  Government  changed  the  filing  date  of 
incomie  tax  from  March  15  to  April  15,  you  wondered  how 
did  we  do  it  by  March  15,  because  people  have  the  ten- 
dency to  procrastinate  to  the  last  possible  m.oment. 
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I  think,  if  we  streamline,  we  work  our  com- 
mittees and  let's  say  we  continue  with  committees  during 
the  year,  operating  with  a  legislative  council,  you 
might  find  a  70-day  session  is  not  inadequate  at  this 
time. 

THE  CHAIRMAN:   Excuse  me.   The  reporter  has 
to  change  the  tape.   We  can  discuss  this  off  the  record, 
too. 

(Discussion  held  off  the  record.) 

THE  CHAIRl-IAN:   Well,  let's  get  that  comment. 
My  question  v/as  have  there  been  some  occasions  when  the 
legislature  did  not  take  as  much  time  as  they  might  have, 
in  terms  of  the  maximum  number  of  days,  and  the  ansv/er 
is  that  there  have  been  a  number  of  such  occasions. 

SENATOR  JAMES:   Yes. 

THE  CHAIRMAN:   Let's  move,  then. 

DELEGATE  MANDEL:   There  have  been  other 
occasions,  Doctor,  where  we  have  had  our  work  done,  like 
the  day  before,  but  we  stayed  over  to  the  last  day  to 
make  sure  that  we  just  got  everything  done  that  v/e  wanted 
to  get  done  and  hadn't  left  anything  undone. 
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MR.  ENEY:   Suppose  you  were  able  to  work  out 
some  system  to  eliminate  from  the  State  Legislature  local 
legislation.   What  then  would  you  think,  as  to  the  length 
of  the  session? 

SENATOR  CURRAN:   You  are  still  guided  by  the 
budget.   The  budget,  I  think,  is  the  controlling  factor 
and  I  would  suspect  in  almost  any  consideration,  it  would 
be  -- 

MR.  ENEY:   Except  that  if  you  didn't  have 
local  legislation,  would  you  have  more  time? 

SENATOR  CURRAN:   We  had  620  odd  bills  in  the 
Senate.   I  would  guess  that  only  a  third  of  them,  in  any 
way,  shape  or  form  affected  Baltimore  City  and  I  would 
guess  it's  the  same  for  any  individual  county.   So,  maybe 
there  is  at  least  50  per  cent  of  the  bills  we  ought  not 
have  to  consider,  but  I  still  think  I  would  leave  this 
to  the  wisdom  of  Harry  v7ho  has  been  our  chairman  these 
past  four  years.   The  budget  seems  to  be  the  one  item 
that  everything  else  is  pretty  well  geared  to,  insofar 
as  the  time  element  is  concerned. 

DELEGATE  MANDEL:   The  only  time  that  local 
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legislation  has  ever,  in  my  opinion,  caused  us  to  lose 
much  time  is  sometimes  on  the  floor  of  the  House  when 
they  will  get  wrangling  over  a  local  bill. 

SENATOR  HUGHES:   There  is  a  much  more  greater 
problem  with  that  in  metropolitan  counties. 

DELEGATE  EMANUEL:   The  point  is  I  can't  attend 
a  meeting  of  the  legislature,  if  I  have  to  go  to  a  local 
committee  meeting  and  -- 

THE  CHAIRMAN:   Your  feeling  is  local  legis- 
lation, if  that  were  eliminated,  the  time  would  be 
sufficient? 

DELEGATE  EMANUEL:   Yes. 

MR.  CLAGETT:   How  much  time  is  taken  up  in 
local  legislation  now? 

DELEGATE  MANDEL:   It  depends  on  what  you  are 
talking  about,  depending  on  v/hat  --  Prince  George's  County 
will  meet  11  o'clock  at  night  or  7  o'clock  in  the  morning, 
because  they  have  so  many  local  problems,  but  that 
doesn't  interfere  with  the  operation  of  the  legislature 
Itself.   It  interferes  with  the  operation  of  the  local 
delegation.   The  legislature  continues  to  operate  in  a 
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normal  fashion. 

Now,  the  only  time  that  it  takes  up  the  time 
of  the  legislature  itself  is  what  it  gets  on  the  floor 
of  the  house  and  the  local  bills  usually,  99  per  cent 
of  the  time  don't  consume  that  much  time. 


THE  CHAIRMAN:   You  think  90  days  would  be 


better? 


DELEGATE  MANDEL:   I  think  so,  because  your 
State  is  growing.   Even  if  you  eliminate  your  local 
legislation,  the  growth  of  this  State  is  going  to  require 
more  tim.e  to  its  bigger  problems. 

MR.  CLAGETT:   What  percentage  of  the  legis- 
lature's working  time  during  attendance  at  a  session  of 
the  legislature  is  taken  up  with  legislation? 

DELEGATE  MANDEL:   It  depends  on  where  you  are 
from.   In  Prince  George's  County,  it's  110  per  cent. 

DELEGATE  EMANUEL:   I'll  testify  before  your 
committee  on  that. 

MR.  CLAGETT:   Before  I  lose  the  consensus, 
though,  what  would  be  the  average  amount  or  percentage 
of  tim.e  of  the  individual  legislator? 
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1  MR.  ENEY:   If  I  understand  them,  Hal,  you 

2  can't  take  an  average.   You  would  say  the  average  of  the 

3  populous  counties  or  the  average  of  the  least  populous 

4  counties,  but  you  can't  put  them  all  together. 

5  MR.  CLAGETT:   If  it  is  impossible  to  answer  -- 

6  SENATOR  HUGHES:   It  is.   It  depends  on  so  many 

7  different  factors, not  just  the  size  of  the  counties;  how 

8  the  delegation  gets  along  V7ith  the  senators,  all  kinds  of 

9  entanglements. 

10  DELEGATE  MANDEL:   Where  it  interferes  with  the 

11  operation  of  the  legislature  is  the  fact  that  these 

12  fellows  from  the  local  delegation.  Prince  George's  County 

13  and  Baltimore  City,  where  they  do  have  some  local  prob- 

14  lems,  when  they  are  meeting,  they  are  taken  away  from  the 

15  major  committees  that  they  are  on  and  that  are  also 

15  meeting.   They  can't  attend  both.   So,  it  interferes  V7ith 

17  their  ability  to  attend  the  other  coramittee  meeting  or, 

18  if  not,  then  they  have  got  to  meet  at  odd  hours. 

19  When  I  say  they  meet  at  11  o'clock  at  night, 

20  I  wasn't  kidding.   V7e  adjourn  the  House  at  10:30,  and  then 

21  have  a  delegation  meeting  starting  at  11  o'clock  at  night 
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and  they  may  meet  until  1:00  or  2  cJclock  in  the  morning. 

DELEGATE  MOORE:   I  can  bear  this  out  for 
Montgomery  County.   The  speaker  is  entirely  correct. 
It's  a  plus  factor.   You  put  a  certain  amount  of  hours 
into  the  legislature  and  X-plus  for  delegation.   We  did 
have  meetings  with  the  Montgomery  County cfelegation  that 
lasted  from  10  o'clock  in  the  evening  to  2  o'clock  in 
the  morning. 

THE  CHAIRMAN:   That  is  because  you  have  some 
home  rule,  to  some  degree. 

SENATOR  JAMES:   They  are  taken  up  with  this 
bi-county  stuff.   They  have  even  a  less  number  of  bills 
investigating  the  bi-county,  so  m.aybe  home  rule  is  -- 

THE  CHAIRMAN:   That  is  an  answer  to  Mr.  Eney's 
question.   Here  is  a  fascinating  question.   How  should 
vacancies  in  the  legislature  be  filled?   That's  a  good 
one,  and  if  you  were  writing  the  Constitution,  would  you 
disqualify  the  clergy  from  membership  in  the  legislature? 
Let's  comment  on  those  two,  because  they  have  taken  a 
good  deal  of  time.   You  can  comment  on  them  together. 
Remember,  gentlemen,  we  said  we  would  call  a  halt  to  this 
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at  9:45,  and  there  is  a  clock  directly  before  me. 

Senator,  do  you  want  to  comment  on  either  or 
both  of  those,  either  the  one  about  the  clergy  or  the 
one  about  vacancies? 

SENATOR  JAMES:   V^/ell,  on  the  clergy,  I  think 

that  would  be  up  to  the  voters.   With  respect  to  the 

vacancies,  my  answer  would  be  depending  on  the  size  of 

the  body.   If  you  have  a  relatively  small  body,  such  as 

one,  an  organization  of  which  I  spoke,  60  to  70,  with 

30  or  35  districts  and  two  representatives,  I  personally 

would  recommend  a  special  election, to  see  whether  we 

could  have  an  election,  for  the  simple  reason  that  I 

in 
think  --  besides, /the  legislature,  we  have  a  big  turnover. 

It  seems  to  me  you  almost  have  to  go  to  appointment  by 
the  Governor. 

THE  CHAIRMAN:   Would  you  use  the  same  require- 
ments if  the  appointment  were  by  the  Governor,  as  are  now 

true? 

SENATOR  JAMES:   No,  I  would  give  the  Governor 

more  freedom. 

DELEGATE  MANDEL:   The  Governor  doesn't  have 
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1 

any  freedom.   He  doesn't  make  the  appointments.   While 

2 

the  newspapers  say  the  Governor  makes  the  appointments, 

3 

he  has  nothing  to  do  with  it.   He  just  signs  the  certifi- 

4 

cate. 

5 

THE  CHAIRMAN:   You  would  give  him  absolute 

6 

freedom  in  this  regard? 

7 

SENATOR  JAMES:   Yes. 

8 

THE  CHAIRMAN:   I  gather,  Mr.  Mandel,  you  would 

9 

agree  with  this? 

10 

DELEGATE  MANDEL:   I  would  think  this  would 

11 

probably  be  the  best  approach. 

12 

THE  CHAIRMAN:   No  restrictions  on  the  Governor. 

13 

Does  anyone  else  want  to  comment? 

14 

DELEGATE  HARDWICKE:   Being  the  only  Republican 

15 

present,  I  would  follow  the  present  system.   However,  I 

16 

think  if  a  vacancy  occurs  in  the  first  or  second  year  of 

17 

a  four-year  term,  I  would  have  a  special  election.   If  it 

18 

were  in  the  third  or  fourth  year,  I  would  permit  appoint- 

19 

ment,  because  I  think  the  appointment  for  a  three  or 

20 

three  and  a  half  year  period,  I  think  that  gives  the 

21 

Governor  quite  a  bit  of  power  and,  for  such  a  long  time. 
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I  would  let  the  people  fill  the  vacancy. 

DELEGATE  KIRCHER:   Any  regard  to  party  lines? 

DELEGATE  HARDWICKE:   The  vacancies  would  be 
filled  from  the  State  Central  Committee  of  the  party  in 
which  the  vacancy  occurred. 

THE  CHAIRMAN:   Is  there  anyone  else  who  feels 
that  the  clergy  should  not  be  permitted  to  hold  office 
in  the  legislature?   I  gather  we  have  a  consensus  here. 

DELEGATE  EMANUEL:   What  is  the  present  pro- 
vision of  the  Constitution? 

THE  CHAIRMAN:   They  may  not  hold  office.   It's 
a  rather  interesting  historical  background. 

MR.  CLAGETT:   Dr.  Bard,  my  feeling  is  no 
clergy. 

DELEGATE  KIRCHER:   No  clergy? 

MR.  CLAGETT:   No  clergy. 

SENTATOR  HUGHES:   There  must  be  a  reason  for 

it. 

MR.  CLAGETT:   If  I  v/ere  running  against  a 
clergyman,  I  could  never  call  him  all  the  names  I'd  want 
to  call  him. 
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DELEGATE  EMANUEL:   I  would  subscribe  to  the 

2 

present  provision  of  the  Constitution. 

3 

THE  CHAIPvMAN:   You  would  keep  the  clergy 

4 

out? 

5 

SENATOR  HUGHES:   Also  on  vacancies,  first  you 

6 

have  to  decide  whether  it  should  remain  in  the  same 

7 

party,  I  think  therefore  the  committees  who  are  elected 

8 

by  the  people  in  the  county  or  the  district  are  the 

9 

bodies  that  guide  the  representation  and  should  be  the 

10 

one  that  make  the  recommendation  and  their  recommendation 

11 

should  be  followed,  because  they  are  going  to  be  a  lot 

12 

closer  to  the  people  that  are  going  to  be  represented 

13 

by  this  person  than  the  Governor  is. 

14 

So,  I  like  the  present  provision. 

15 

DELEGATE  MOORE:   I  agree  with  that  provision. 

16 

THE  CHAIRMAN:   Does  anyone  else  want  to  comment 

17 

on  that  one? 

18 

SENATOR  JAl-lES:   I  have  a  rather  strong  feeling 

19 

about  that.   However,  I  think  John  Hardwicke  made  a  good 

[                20 

point  when  he  said  if  I  man  dies  in  the  first  or  second 

21 

year  of  a  four-year  term,  certainly  people  are  entitled 
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to  be  represented  by  an  elected  representative.   That  is 
the  way  I  feel. 

DELEGATE  MANDEL :   That's  the  way  Congress  does 
it.   If  there  is  a  vacancy  in  the  House  of  Representa- 
tives, there  is  a  special  election.   If  there  is  a  vacan- 
cy in  the  Senate,  it's  appointed. 

SENATOR  HUGHES:   For  six  years,  if  he  dies 
the  day  after  he  is  sworn  in. 

THE  CHAIRllAN:   Any  further  comment  on  that? 
All  right,  let's  move  on.   We  ansv7ered  some  of  these, 
but  let's  go  back  to  this  m.atter  of  residency  in  the 
State,  in  the  county,  v/hat  requirements  as  to  eligibility 
of  a  member  of  the  legislature  should  be  included  in  the 
new  Constitution?   Should  there  be  a  residency  require- 
ment in  the  State  or  in  the  county  or  legislative  distric^:? 
Should  only  a  registered  voter  be  eligible?  How  about 
that?  What  residency  requirement  would  you  have  for 
those  who  would  run  for  office  in  the  legislature? 

MR.  ENEY:   And  you  are  talking  here  not  about 
what  should  be  required,  but  what  should  be  required  in 
the  Constitution. 
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1  DELEa/^TE  KIRCHER:   On  the  State  residency, 

2  definitely  he  should  be  a  resident  of  the  State  of 

3  Maryland  and  he  should  reside  within  the  county  of  the 

4  representative  district. 

5  MR.  HARVEY:   How  long? 

6  DELEGATE  KIRCHER:   It's  now  two  years  and  he 

7  should  be  a  registered  voter. 

8  THE  CHAIRMAN:   Here  it  is.  "No  person  shall 

9  be  eligible  as  a  senator  or  delegate,  who  at  the  time  of 

10  his  election,  is  not  a  citizen  of  the  State  of  Maryland, 

11  and  who  has  not  resided  therein  for  at  least  three  years, 

12  next  preceding  the  day  of  his  election,  and  the  last 

13  year  thereof,  in  the  county  or  in  the  legislative  dis- 

14  trict  of  Baltimore  City  --" 

15  SENATOR  HUGHES:   Three  years  in  the  State, 

16  one  year  in  the  county. 

17  DELEGATE  MANDEL:   There  should  be  a  distinc- 

18  tion  there  and  they  do  not  make  it,  which  does  create 

19  a  problem,  between  being  a  citizen  and  a  resident.   They 

20  don't  make  that  very  distinct -- rather ,  they  do  m.ake  a 

21  distinction,  and  I  think  it  could  be  a  very  delicate 
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situation.   You  can  be  a  citizen  without  being  a  resident, 

THE  CHAIRMAN:   Would  you  amplify  that? 

DELEGATE  MOORE:   How? 

DELEGATE  MANDEL:   It's  very  simple.   You  can 
establish  citizenship  and  go  dovm  and  live  in  Florida 
and  maintain  your  residency  there. 

MR.  HARVEY:   They  have  both,  citizenship  and 
residing  for  three  years.   So,  that  takes  care  of  it. 

DELEGATE  KIRCHER:   I  can't  see  anyone  having 
that  much  money,  moving  to  Florida  all  the  time  and  run- 
ning back. 

THE  CHAIRMAN:   In  the  provision  for  the  Govern- 
or, it  is  V7orded  differently.   Would  you  keep  this  same 
requirement,  three  and  one,  or  would  you  require  someone 
to  run  for  office  who  lived  in  Maryland  only  one  year 
instead  of  --  we've  got  a  lot  of  mobility. 

DELEGATE  MANDEL:   I'd  make  it  at  least  two. 

SENATOR  HUGHES:   I  don't  find  fault  with  three, 
but  at  least  two. 

DELEGATE  HARDWICKE:   The  legal  form^at  has 
been  here  one  year  and  intends  to  be  here  permanently. 
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That's  the  legal  concept.   That  may  be  all  right.   In 

2 

other  words,  does  he  intend  to  stay  here  and  make  his 

3 

home  here? 

4 

THE  CHAIRl^N:   All  right,  let's  get  to  the 

5 

other  point.   Would  you  continue  the  requirement  of 

6 

residence  of  one  year  in  the  legislative  district  or 

7 

county,  vzith  the  knowledge  now  that  the  county  or 

8 

district  is  not  necessarily  the  key  locus  for  repre- 

9 

sentation?   It  is  not  necessarily.   I  am  not  passing 

10 

judgment  as  to  whether  it  should  be. 

11 

SENATOR  HUGHES:   This  would  be  a  problem  in 

12 

changing  the  districts  around. 

13 

SENATOR  JAMES:  I  would  think  six  months  would 

14 

be  plenty  for  the  district  in  V7hich  he  seeks  to  represent 

15 

MR.  HARVEY:   What  about  leaving  it  up  to  the 

16 

voters  and  letting  him  run  from  anywhere? 

17 

THE  CHAIRMAN:   That's  true  for  Congress. 

18 

SENATOR  JAMES:   I  have  no  objection. 

19 

THE  CHAIRMAN:   You  have  no  objection  to 

20 

knocking  out  the  county  residence  requirement? 

21 

SENATOR  JAMES:   No. 
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1  DELEGATE  MOORE:   I  do.   I  would  retain  the 

2  county  residence  requirement,  but  not  impose  it  with 

3  respect  to  the  legislative  district. 

THE  CHAIRMAN:   This  is  only  Baltimore  City. 

4  DELEGATE  MOORE:   We  have  subdistricts  now  in 

5  Montgomery  County. 

6  THE  CHAIRMAN:   You  would  not  impose  it  in  any 

7  of  the  counties  or  the  city? 

8  DELEGATE  MOORE:   We  have  subdistricts  for  the 

9  house  and  senate. 

10  THE  CHAIRMAN:   That  is  a  good  point. 

11  DELEGATE  MOORE:   We  maintain  the  county 

12  resident  requirement,  but  novz  in  the  light  of  the  fact 

13  that  we  will  have  a  realignment,  i.n  the  changes  of  the 

14  subdistricts,  we  may  not  keep  it  in  for  that  purpose. 

15  DELEGATE  MANDEL:   I  don't  think  I  agree  with 

16  any  of  the  points.   I  think  they  should  be  required  to 

17  be  a  resident  of  the  district  from  which  they  are 

18  elected. 

19  MR.  ENEY:   Why,  Marvin? 

20  DELEGATE  MANDEL:   Well,  because  I  think  the 

21  purpose  of  having  district  representation  is  to  have  a 
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person  from  that  district  elected  to  represent  the 
people  of  that  district,  and  it  certainly  is  to  me,  if 
you're  going  to  not  require  him  to  be  a  resident  of  that 
district,  then  you  might  as  well  have  countywide  repre- 
sentation.  You  might  as  well  let  him  represent  the 
county  at  large.   You  don't  need  subdistricting.   You 
don't  need  districting  at  all.   The  purpose  of  the 
districting  was  to  have  the  people  from  that  district 
represented  by  its  own  people. 

MR.  HARVEY:   Suppose  the  people  don't  care? 
SENATOR  JAMES:   It  also  makes  the  person  m.ore 
available  to  those  he  represents. 

MR.  HARVEY:   Well,  if  the  people  elected  him, 
this  would  follow  the  argument  on  the  other  side. 

DELEGATE  MANDEL:   You  can  say  that  for  any 
office  we  are  elected  to.   If  the  people  don't  care,  we 
can  elect  a  Governor  who  resides  in  Alabama. 

DELEGATE  HARDWICKE:   I  think  we  have  seen 
bad  trend  in  national  elections,  where  men  who  have 
national  prominence  and  can,  with  continuous  resident 
setups,  run  from  one  state  to  another.   A  resident  of 
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Massachusetts  can  run  for  the  Senate  in  New  York.   I 
think  that's  a  bad  setup.   I  agree  with  Marvin. 

DELEGATE  EMANUEL:   You  came  close  to  having 
Wallace  here. 

DELEGATE  KIRCHER:   Many  sections  of  the 
Constitution  say  it  should  be  compact  and  contiguous. 
However,  putting  all  these  things  together,  the  repre- 
sentative can  corae  from  the  other  end  of  tovm  or  the 
other  end  of  the  State,  and  I  don't  think  it  follows. 
I  think  it  would  be  contradictory.   I  think  if  you're 
going  to  make  them  compact,  contiguous  and  get  a  unanimity 
of  interest,  you  should  have  a  representative  from  that 
district. 

DELEGATE  MANDEL:   I  think  a  representative 
should  be  available  to  the  people  he  represents.   I  think 
this  is  very  important.   He  should  be  right  available  to 
those  people  and,  if  you  had  a  man  in  Baltimore  County, 
for  example,  elected  in  Baltim^ore  City,  I  think  that 
availability  stops  at  that  point. 

THE  CHAIRMAN;   Does  it  sometimes  lead  to 
gerrymandering,  when  you  have  to  redistrict  to  keep  them 
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in? 

DELEGATE  MANDEL:   I've  heard  of  that,  but  I'm 
not  sure  v/hat  you  mean. 

THE  CHAIRMAN:   Let's  try  something  easier. 
What  should  be  the  proper  age  of  the  delegate  or  senator? 
Should  we  keep  it  at  the  present  age,  21,  or  25? 

DELEGATE  MANDEL:   I  don't  see  anything  wrong 
with  that? 

SENATOR  JAMES:   Nothing  wrong. 

THE  CHAIRMAN:   We're  getting  to  the  point  where 
we  can  fold  up  at  9:45,  as  we  said  we  should.   Should 
persons  holding  any  civil  office  of  profit  or  trust  be 
disqualified  from  being  eligible  m.embers  of  the  legis- 
lature? How  about  this  statement  that  appears  in  the 
Constitution?   Do  you  have  anything  similar  to  this? 

SENATOR  JAMES:   What  section  is  that? 

THE  CHAIRMAN:   No  person  holding  any  civil 
office  of  profit  or  trust  in  this  State,  except  justices 
of  the  peace.   Would  you  rewrite  this  part.  Senator 
Hughes? 

SENATOR  HUGHES:   I  don't  find  any  fault  with 


Court  Reporter$ 


THE  JACK  SALOMON    REPORTING  SERVICE 
lOO  Equitable   Building 
Baltimore  2,  Mar)-Iand 


Ltxington  9-i7bO 


89 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


it.   As  a  matter  of  fact,  I  sometimes  think  it  should  be 
broadened  to  include  State  employees.   I  particularly 
think  it's  a  wise  point  to  have  State  employees  serve 
in  the  legislature. 

SENATOR  JAMES:   I  thought  so,  too,  until  I 
saw  the  Supreme  Court  decision  in  Oregon  which  says  it 
is  unconstitutional  to  keep  State  employees  from  running 
for  the  legislature.   So,  I  don't  know. 

SENATOR  HUGHES:   The  Oregon  Constitution  or  -- 

SENATOR  JAMES:   I  think  under  the  equality 
provisions  of  the  Federal  Constitution. 

MR.  HARVEY:   This  would  be  something  to  leave 
to  the  legislature  to  set  up  by  statute  and  they  can 
draw  it  up. 

DELEGATE  MANDEL :   You  mean  as  far  as  the 
provision  of  office  of  profit  --  I  would  put  it  in  the 
Constitution. 

THE  CHAIRMAN:   Keep  it  in  the  Constitution? 

DELEGATE  MANDEL:   Yes,  sir. 

SENATOR  JAMES:   If  anything,  I  would  make  it 
a  little  stronger. 
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it.   As  a  matter  of  fact,  I  sometimes  think  it  should  be 
broadened  to  include  State  employees.   I  particularly 
think  it's  a  wise  point  to  have  State  employees  serve 
in  the  legislature. 

SENATOR  JAI-IES:   I  thought  so,  too,  until  I 
saw  the  Supreme  Court  decision  in  Oregon  which  says  it 
is  unconstitutional  to  keep  State  employees  from  running 
for  the  legislature.   So,  I  don't  know. 

SENATOR  HUGHES:   The  Oregon  Constitution  or  -- 

SENATOR  JAMES:   I  think  under  the  equality 
provisions  of  the  Federal  Constitution. 

MR.  HARVEY:   This  would  be  something  to  leave 
to  the  legislature  to  set  up  by  statute  and  they  can 
draw  it  up. 

DELEGATE  MANDEL :   You  mean  as  far  as  the 
provision  of  office  of  profit  --  I  would  put  it  in  the 
Constitution. 

THE  CHAIRMAN:   Keep  it  in  the  Constitution? 

DELEGATE  MANDEL:   Yes,  sir. 

SENATOR  JAMES:   If  anything,  I  would  make  it 
a  little  stronger. 
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1  THE  CHAIRMAN:   H(?w  about  persons  holding 

2  military  office?  That's  in  that  same  question. 

3  DELEGATE  MANDEL:   I've  never  understood  the 
^  reason  for  that. 

5  MR.  ENEY:   It's  goes  back  to  historical 

g  reasons,  the  fear  of  the  military,  civilian  control  of 

y  the  military. 

8  SENATOR  JAiMES :   I  know  reserve  officers  can 

9  serve. 

10  DELEGATE  KIRCHER:   Some  of  our  reserve  of fi- 
ll cers  and  also  National  Guard  people. 

12  THE  CHAIRMAN:   The  interpretation  is  that  they 

23  are  not  fully  active  officers. 

14  SENATOR  JAMES:   I  think  that  could  be  quali- 
25  fied  some. 

15  DELEG/iTE  HARDWICKE:   Historically  speaking, 
lY  I  think  keeping  the  military  out  of  the  legislature  is 

28  very  well  founded,  if  you  go  back  to  Napoleon's  time  and  • 

29  THE  CHAIRMAN:   Perhaps  the  word  active  should 

20  be  put  in  there,  so  no  one  has  any  guilt  feelings  about 

21  being  in  the  reserves. 
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1  DELEGATE  MANDEL:   Either  active  or  permanent. 

2  THE  CHAIRMAN;   That  brings  us  over  to  Ques- 
2  tion  12.   We  may  come  back  to  some  of  this.   When  and 
^  how  often  should  reapportionment  and/or  redis trie  ting 
g  occur?  Can  you  do  it  after  each. decennial  census? 

5  SENATOR  JAMES:   Is^iat  else? 

7  DELEGATE  HARDWICKE:   Well,  in  fooling  around 

Q  with  congressional  redis trie  ting,  I  found  a  number  of 

g  states  have  every  two  years,  and  I  think  that  is  a 

10  helpful  thing  in  Kansas,  and  the  Federal  Court  in  Kansas 

11  permitted  the  Kansas  census  to  be  used  in  determining 

12  the  congressional  districts.   This  has  a  very  sensible 

23  effect  because  you  don't  have  the  jarring  upset  as  you 

24  have  when  the  thing  is  done  every  ten  years. 

25  For  example,  if  you  do  it  every  two  years,  the 
25  change  is  gradual  and  you  can  make  allowance  for  it.   If 

27  it's  done  every  ten  years,  you  suddenly  find  that  someone 

28  has  gone  from  eight  delegates  to  six  delegates,  and  this 

29  would  help  a  lot  with  your  planning  and  zoning  people  in 

20  the  counties  and  so  forth.   I  don't  know  what  the  cost 

21  would  be,  but  I  think  this  v;ould  be  a  very  desirable 
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1  provision. 

2  DELEGATE  MANDEL:   I  think  if  there  is  any 

3  constitutional  way  to  do  it,  if  you  can  use  registered 

4  voters  as  a  basis,  I  think  you  would  solve  your  problem 

5  without  any  trouble. 

6  THE  CHAIRMAN:   The  courts  in  Baltimore  ruled 

7  against  that. 

8  DELEGATE  MANDEL:   The  Supreme  Court  said  it's 

9  all  right  in  Hawaii. 

10  THE  CHAIRMAN:   Yes,  but  it  isn't  all  right 

11  under  certain  circumstances. 

12  DELEGATE  MANDEL:   If  it  can  be  used,  I  think 

13  this  is  the  one  way  you  can  determine  any  day  in  the  week 

14  what  your  population  basis  is. 

15  THE  CHAIRl-IAN:   Incidentally,  who  would  do  the 
15  reapportionment  and  redis trie ting?  Would  you  have  the 

17  legislature  do  it? 

18  SENATOR  JAJ'IES :   What  does  Alaska  do?  Doesn't 

19  the  Governor  do  it,  with  an  advisory  condition? 

20  THE  CHAIRMAN:   In  some  of  the  states.   The 

21  model  says  the  Governor  should  do  it  with  an  advisory 
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,  committee.   We  looked  it  up  the  other  day.   The  model 

2  says  the  Governor  should  do  it  with  an  advisory  committee, 

_  Ibu  would  have  the  State  legislature  continue,  would  you? 
4  SENATOR  JAMES:   I'm  not  too  impressed  with 

e  the  work  of  the  State  legislature  generally  speaking  in 

g  reapportioning  itself.   It  has  built-in  self-interests 

„  that  are  difficult  to  overlook.   It's  awfully  difficult 

Q  for  a  m.ember  of  the  legislature  to  look  at  a  fellow 

Q  legislator  and  say,  we're  going  to  reapportion  you  out 
of  office.   It's  practically  an  impossible  task  to  ask 

•^•^  a  man  to  do  that.   We  did  it  under  court  pressure,  but 

22  I'ni  not  too  impressed  with  the  idea  of  the  legislature 

■yx  reapportioning  itself. 

2^  DELEGATE  MANDEL:   What  a  beautiful  way  for  a 

Governor  to  create  a  kind  of  dynasty,  with  the  Governor 

■jg  doing  the  reapportionment. 

^rj  THE  CHAIRMAN:   Under  the  model  plan,  the 

TQ  Governor  does  it  through  an  advisory  cocfimittee. 

^g  DELEGATE  MANDEL:   You  know,  these  committees 

20  sometimes  don't  impress  me,  Doctor,  because  the  kind  of 

21  advice  you  get  is  sometimes  the  kind  you  want,  and  I  just 
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1  feel  as  bad  as  the  legislature,  or  the  problems  the 

2  legislature  has,  I  think  now,  once  you  set  it  up  and 
g  once  a  legislature  has  been  convinced  it  has  to  be 

4  reapportioned,  it  took  us  two  years  to  redistrict  the 

g  City  of  Baltimore,  as  you  well  knov;,  but  we  did  it. 

g  It  took  a  lot  of  fighting  and  arguing  and  we  did  it, 

fjr  but  we  did  it;  but  I  would  be  frankly  scared  to  death  to 

Q  say  to  the  Governor,  that  he  do  it. 

9  MR.  HARVEY;   Suppose  you  said  if  the  legis- 

IQ  lature  didn't  do  it  within  a  certain  time,  that  the 

11  Governor  could  do  it? 

12  DELEa^TE  MANDEL:   That's  what  we  did  in  the 
23  bill  we  passed.   If  the  legislature  didn't  do  it,  the 
14  Governor  --  the  Governor  is  doing  it  now  in  Western 

25  Maryland.   They  couldn't  arrive  at  their  redistric ting 

25  and  the  Governor  is  doing  it. 

27  SENATOR  JAMES:   One  thing  I  think  ought  to  be 

29  in  there,  there  ought  to  be  a  constitutional  directive 

29  to  reapportion  every  ten  years  at  a  minimum  because,  if 

20  y^^   don't  do  that,  in  the  past  v/e've  just  had  the  legis- 

21  lature  ignoring  this  mandate  and  -- 
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THE  CHAIRMAN:   You  V7ould  put  that  in  the 
Constitution? 

SENATOR  JAMES:   Yes. 

DELEGATE  HARDWICKE:   Give  them  an  expression 
on  the  State  census,  if  you  don't  mind.   Every  two  years 
or  whatever  period  they  make  think  proper. 

THE  CHAIRMAN:   Are  we  saying,  from  V7hat  I 
gather,  John,  the  consensus  seems  to  be  every  ten  years 
rather  than  two;  is  that  right? 

DELEGATE  MANDEL :   If  the  term  is  four  years, 
what  are  you  going  to  do? 

THE  CHAIRMAN:   Unless  you  have  a  staggered 
system.  -- 

DELEGATE  KIRCHER:   Suppose  we  do  it  every 
ten  years,  alternating  with  the  Federal  Governrrient . 
That  way,  every  five  years  there  would  be  a  census. 

THE  CHAIRMAN:   You  would  certainly  have  to 
set  up  procedure  for  actually  gathering  the  census. 
Some  of  us  who  have  been  working  at  this  know  it  is 
murder  to  get  it.   All  right,  let's  have  this  final 
one.   Should  a  three-fifths  vote  of  the  legislature  be 
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]L  able  to  override  a  veto?  Do  you  like  this  whole  concept 

2  of  the  veto?  Would  you  keep  it?   If  so,  would  it  be 

2  I  three-fifths,  larger  or  smaller? 

4  SENATOR  HUGHES:   I  would  keep  it,  but  I  think 

g  there  should  be  some  method  of  making  this  requirement 

g  uniform  for  overriding  the  veto,  for  emergency  matters, 

T^  for  extending  the  rules.   Some  of  it  is  two-thirds  and 

Q  some  three-fifths.   I  think  it  should  be  uniform. 
9  DELEGATE  MANDEL:   I  would  change  the  provision 

20  if  the  Governor  doesn't  sign  a  bill  in  a  certain  period 

W  of  time,  the  bill  is  automatically  vetoed,  I  think  it 

12  ought  to  be  autom.atically  law,  if  he  doesn't  sign  it. 

23  I  think  it  should  become  law  and  not  vetoed. 

24  THE  CHAIRl-IAN:   You  eliminate  the  pocket  veto? 

25  DELEGATE  MANDEL:   Yes.   I  would  say  it  becomes 
25  law  unless  he  vetoes  it. 

27  SENATOR  JAMES:   I'd  give  him  thirty  days  after 

28  the  legislation,  because  the  volume  of  legislation  that 

29  he's  got  on  his  desk  is  tremendous. 

2Q  THE  CHAIRMAN:   You  would  give  him  thirty  days? 

22  DELEGATE  MANDEL:   At  least. 
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^  THE  CHAIRMAN:   How  about  the  item  veto? 

2  SENATOR  HUGHES:   I  wouldn't  be  in  favor  of  it, 

except  in  capital  improvements. 

^  THE  CHAIRMAN:   You  would  be  in  favor  of  it 

-  in  capital  improvements? 

g  SENATOR  HUGHES:   Yes,  sir. 

r^  DELEGATE  KIRCHER:   Suppose  we  put  a  30-day 

Q  limitation  on  the  Governor  to  veto  or  take  some  action 

g  on  bills  and  make  them  into  law?  As  we  had  this  year, 

2Q  the  Governor  came  do^-m  with  bronchial  pneumonia  and  had 

•^■^  a  bad  lung  or  something.   Suppose  we  had  a  Governor  who 

12  would  suffer  a  heart  attack  two  days  after  the  General 

ij  Assembly  adjourned.   Would  everything  the  General 

2^^  Assembly  did  go  down  the  drain? 

^g  DELEGATE  MANDEL:   No.   It  would  become  law, 

2g  unless  he  vetoed  it. 

,„  THE  CHAIRMAN:   Gentlemen,  we  said  we  were 

,Q  going  to  quit  at  9:45  and  we  are  a  Commission  of  our 

TQ  word.   You  were  wonderful  to  be  here  today. 
2Q  DELEGATE  MANDEL:   You  see  the  benefit  of 

21  having  a  constitutional  limit  on  sessions? 
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THE  CHAIRMAN:   I*m  sorry  that  you  couldn't 
hear  the  Vice  President  speak  just  a  couple  of  blocks 
away,  so  to  speak.  Let  me  add  we  are  getting  together 
on  June  2nd.   Those  v/ho  can  come,  and  if  Mr.  Mandel  and 
Senator  James  can  encourage  other  members  of  the  legis- 
lature to  be  present,  we  would  appreciate  it.  \le   thank 
you  all  and  we  are  glad  that  Mr.  Hardvzicke  was  able  to 
join  this  Committee  tonight  and  give  us  broader  repre- 
sentation. 

(Meeting  concluded.) 


Court  Reportert 


THE  JACK  SALOMON   REPORTING  SERVICE 
too  Equitable   Building 
Baltimore  2.  MarylanJ 


Lexinglon  »-6r60 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


CONSTITUTIONAL  CONVENTION  COMMISSION 


COMMITTEE  ON  STATE  FINANCE  AND  TAXATION 


Hearing  held  before  the  Committee  on  State 
Finance  and  Taxation  on  Thursday,  June  9,  1966,  at  10:00 
o'clock  a.m.,  at  the  University  of  Maryland,  School  of  Law, 
Baltimore,  Maryland. 


BEFORE : 


ALSO  PRESENT 


Richard  W.  Case,  Esquire,  Chairman 

Calhoun  Bond,  Esquire, 

Stanford  Hoff,  Esquire 

Dr.  Martin  D.  Jenkins 

Mr.  L.  Mercer  Smith 

Stephen  H.  Sachs,  Reporter 


John  C.  Brooks,  Esquire,  Executive 
Director  of  the  Commission 


Reported  by: 

A.  A.  Castiglione 
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THE  CHAIRMAN:   Gentlemen,  the  meeting  will  come 
to  order.   This  is  an  all-day  hearing  to  discuss  Section 
52  of  Article  3  of  the  Maryland  Constitution,  dealing  with 
the  State  budget.  As  you  all  know,  we  have  a  number  of 
distinguished  guests  invited  today,  none  the  least  of  whom 
is  Mr.  James  G.  Rennie  who  sits  at  our  left  and  his  first 
deputy  Mr.  Slicher. 

I. think  that  it  would  be  instructive,  gentlemen, 
if  you  might  just  take  off  from  here  and  explain  to  the 
members  of  the  Committee  just  how  the  budget  works  in  a 
broad  outline.   Of  course,  I  don't  expect  you  to  go  into  alj. 
the  various  details,  that  might  take  a  couple  of  years,  but 
go  ahead  and  if  either  one  of  you  wants  to  start,  I  think 
it  might  be  helpful.   I  assume  Mr.  Smith  and  Mr.  Bond 
probably  have  very  little  understanding  -- 

MR.  JAMES  P.  SLICHER:   Mr.  Bond  has  a  little 
understanding.  He  has  attended  several  of  our  meetings. 

MR.  BOND:   I*ve  been  at  the  other  end  of  the 
table  most  of  the  time, 

THE  CHAIRMAN:   Go  ahead,  Jim. 

MR.  JAMES  G.  RENNIE:   Thank  you,  Dick.   1*11  star 
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1  off  by  making  as  ray  first  statement  today,  I  am  happy  to  be 

2  here.   I  took  it  upon  myself  to  invite  Mr.  Slicher  along. 

3  It  relieves  me  to  see  Benton  bringing  Mrs.  Hoffman  with 
4-  him. 

5  THE  CHAIRMAN:   It  wouldn*t  seem  natural,  hardly, 

6  not  to  have  Jim  Slicher  or  somebody  sitting  with  you. 

7  MR.  RENNIE:  He's  in  a  very  eminent  position. 

8  He's  going  to  be  me  soon,  I  hope.   I  guess  a  lot  of  people 

9  feel  that  way  too,  but  that's  neither  here  nor  there, 

10  THE  CHAIRMAN:  Well,  you've  managed  to  stay  alive 

11  MR.  RENNIE:   I  told  the  other  people  at  their 

12  meeting  that  I  thought  over  the  years  I  had  an  open  mind. 

13  If  I  hadn't  had  one,  I  probably  wouldn't  have  lasted  this 

14  long. 

15  Well,  Mr.  Sachs  asked  us  to  present  a  brief 

16  written  statement,  which  I  have  done,  and  I  suppose  I'll 

17  start  off  by  reading  that  to  you,  and  it's  very  brief. 

18  "Gentlemen:  Mr.  Sachs  requested  in  his  letter 

19  of  June  3rd,  1965,  that  persons  appearing  before  the 

20  Financial  Committee  on  June  9th  present  a  brief  written 

21  statement  of  their  views.  Mine  are  as  follows: 
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"I  have  been  associated  with  the  Budget  Bureau 
since  1939,  and  I  believe  in  the  interim  period  no  sub- 
stantial change  has  been  made  by  Consitutional  Amendment  of 
Article  3,  affecting  the  provisions  contained  therein  for 
executive  budget  control, 

"From  my  association  through  the  National 
Association  of  State  Budget  Officers  for  over  some  nineteen 
years  with  the  budget  administrators  of  other  states,  I 
believe  that  Maryland  has  the  best  and  strongest  executive 
budget  system  of  any  state.   I  know  that  we  are  the  envy  of 
most  other  state  administrators.  The  system  has  worked 
well  and  has  protected  the  financial  integrity  of  the 
State,  and  I  have  no  recommendation  for  any  change  in 
Section  52.   I  believe  that  House  Bill  No.  290-Mandel 
(Chapter  416)  recently  enacted  by  the  1966  session,  though 
apparently  harmless  in  its  provisions,  might  become  the 
first  inroad  into  the  present  controls." 

If  I  might  digress  here;  that  is  the  bill  to 
let  supplemental  appropriations  bills  move  through  one 
house  before  the  final  passage  of  the  budget.   It  is 
supposed  to  give  them  more  time  at  the  end  to  prevent  the 
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1  bills  getting  jammed  up.  To  continue  on: 

2  "I  believe  the  difficulty  the  legislature  has 

3  in  considering  supplemental  appropriation  bills  is  not  in 
^  their  inability  to  be  moved  until  the  budget  bill  has 

5  passed  both  houses.   The  provisions  of  such  bills  are 

6  generally  known  early  in  the  session  and  can  be  fully  con- 

7  sidered  in  committee.   Information  received  from  the 

8  Legislative  Council  indicates  that  in  the  1966  session, 

9  417  bills  were  introduced  and  accepted  by  the  legislature 

10  after  the  March  1  deadline  of  which  287  were  State-wide  and! 

11  130  were  of  local  nature.   I  believe  that  the  last  minute 

12  legislative  jam  can  be  largely  attributed  to  this  fact." 

13  I  think  there  were  1800  total  votes  put  into  the 

14  session,  of  which  417  came  in  after  the  deadline  for  the 

15  introduction  of  bills.   I  don't  know  whether  this  is  normal 

16  or  not  or  whether  it's  because  of  the  seventy-day  session. 

17  "I  would  like  to  call  your  attention  to  Section 

18  34  of  Article  3,  v/hich  deals  with  the  State  debt  and  pro- 

19  vides  for  its  payment.  The  section  also  contains  pro- 

20  hibition  against  giving  or  loaning  the  credit  of  the  State 

21  to  any  individual,  association  or  corporation,  et  cetera. 
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except  in  certain  instances,  some  of  which  are  now  obsolete, 
This  provision  has  been  subject  to  much  criticism  and  legal 
interpretation,  and  I  believe  should  be  clarified.  Mr. 
Robert  C.  Murphy,  Deputy  Attorney  General,  concurs  with  me. 

"In  closing,  it  is  my  sincere  wish  and  belief 
that  no  recommendation  be  made  for  change  in  Section  52  of 
Article  3  that  could  v/eaken  the  executive  budget  control 
which  has  v7orked  so  efficiently  and  well  over  the  years. 
Sincerely  yours,  James  G.  Rennie,  Director," 

Now,  with  that  general  statement,  vzhich  was 
brief,  I  don't  know  where  to  begin.   I  suppose  it  will  be 
repetitive,  what  I  might  say.   There  have  been  attempts  to 
get  into  the  budget  system,  made  off  and  on  over  the  years, 
to  break  down  its  executive  control  which  has  worked  so 
well,  and  I  see  two  people's  names  on  the  list  to  appear 
today  --  I  thought  Everstine  was  on  there.  He  is  not 
appearing  today,  is  he? 

MR.  BROOKS:  No,  sir. 

MR.  RENNIE:  No?  Hell,  Janet  Hoffman,  back 
during  the  McKeldin  administration  --  I  don't  know  what  she 
is  going  to  have  to  say  when  she  gets  here  --  but  it  was 
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1  at  the  time  that  George  Delia  was  President  of  the  Senate, 

S  in  those  years,  and  I  don't  know  how  many  years  he  was 

5  President,  one  or  two,  that  they  came  up  with,  I  think  it 
4:  originated  probably  with  Mrs.  Hoffman,  she  v/as  with  Fiscal 

6  Research  then,  to  let  the  legislature  transfer  the  budget 

6  cuts  to  another  State  agency.   In  other  words,  whatever  you 

7  cut  out  in  one  place,  they  can  increase  in  the  other. 

8  Well,  I  got  wind  of  this  and  immediately  went  to 

9  the  Attorney  General  about  it  and  went  to  George  Delia 

10  about  it,  and  the  thing  was  squashed.  However,  to  my 

11  amazement,  she  stated  at  that  time  that  Carl  Everstine 

12  concurred  in  this.  Well,  if  you  know  Carl  Everstine *s 

13  views,  Carl  has  always  been  a  legislative  man.  He  thinks 

14  that  the  legislature  should  be  supreme  in  practically  every 

15  thing,  which  is,  of  course,  directly  contrary  to  an  executiW 

16  budget  system;  but  that  thing  died  at  that  time  and  it  has 

17  never  been  brought  up  since. 

18  I  can  remember  this  as  an  instance  of  the  kind 

19  of  thing  that  could  happen  or  might  happen  if  it  hadn't 

20  been  caught  and  squelched  right  away  because,  of  course, 

21  I  don't  think  it  would  have  held  up  legally  under  the 
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Attorney  General's  opinion,  but  you  put  out  the  fire  as 
quickly  as  you  can  and  you  always  remember  this  thing 
having  happened,  and  I  just  went  over,  in  the  last  couple 
of  days,  all  of  Paul  Hammond's  Attorney  General's  opinions 
on  the  budget  and  the  sanctity  of  the  executive  budget  whicl;i 
I  think  he  held  up  and  protected  on  almost  every  occasion, 
in  every  one  of  his  opinions,  particularly  on  Article  52. 

I  guess  at  that  time,  oh,  possibly  fifteen 
different  attempts  were  made  to  get  opinions  loosening  up 
Section  52,  but  none  of  them  have  ever  prevailed  under  the 
Attorney  General's  opinion,  and  you  have  access  to  all  of 
this  through  your  research  people, 

THE  CHAIRMAN:  Well,  now,  Jim,  let's  start  with 
the  premise  that  the  executive  control  type  budget  is  the 
desirable  thing  and  let's  trace  it  through.  As  I  under- 
stand it,  the  executive,  through  your  department,  makes  up 
the  budget,  that  is  to  say,  your  office  holds  hearings  with 
all  of  the  State  agencies.  Your  budget  analysts  go  through 
their  records  and  so  on  and  so  forth,  and  you  come  up  with 
a  figure  which  in  your  judgment  is  something  to  be  sub- 
mitted to  the  Governor.  The  Governor  -- 
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1  MR.  RENNIE:   Based  on  existing  law,  V7hat  that 

2  agency  should  do  or  should  not  do. 

THE  CHAIRMAN:   Based  on  existing  law.  The 

't  Governor  can  then  go  along  with  your  recommendations  or 

5  he  may  reduce  them  or  increase  them,  except  in  two  instance 

6  and  those  two  instances,  as  I  understand  it,  are  the  State 

7  Judiciary  and  the  State  School  System. 
"8  MR.  REMIE:  And  the  legislative  budget. 

9  THE  CHAIRMAN:  And  the  legislative  budget.  Now, 

10  those  he  has  to  take. 

11  MR.  RENNIE:  He  has  to  take  the  school  budgets 

12  and  certain  sections  in  it  that  are  mandatory  under  the  law 

13  Not  the  entire  school  budget. 

14  THE  CHAIRMAN:  Well,  then,  would  you  tell  us  abou 

15  that? 

16  MR.  RENNIE:  These  are  mandatory  items  that 

IV  provide  for  the  public  school  support.   I  can  go  down  here 

18  and  show  you.  Let  me  say  this,  as  to  the  mechanics  of 

19  compiling  the  budget.   The  budget  law  says  that  the  budget 

20  director  shall  prepare  and  present  the  budget  to  the 

21  Governor.  Now,  we  don't  do  this  specifically  in  this  way. 
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I  don't  prepare  a  book,  take  it  down  there  and  throw  it  on 
his  desk  and  say.  Governor,  here's  ray  budget  recommendation 
We  would  be  silly  to  do  it  that  way.   In  the  first  place, 
we  wouldn't  have  time  to  do  it. 

We  work  it  out  cooperatively,  as  we  go  along. 
As  V7e  get  a  group  of  budgets  prepared  on  our  recommendations, 
then  we  notify  the  Governor  and  he  very  graciously  comes 
to  my  office,  where  all  the  records  are.   I  remember  one 
time  where  V7e  had  to  do  this  all  over  the  Emerson  Hotel. 
We  had  to  haul  everything  back  and  forth.   But  he  comes  up 
and  sits  down  v/ith  us  on  what  we  have  done  and  our  requests 
and  our  allocations  and  allotments.   If  he  agrees,  okay, 
go  ahead.  If  he  has  any  suggestions  or  changes  he  wants 
to  make,  he  makes  them,  and  we  do  this  on  a  piecemeal  basis 
because  on  the  printing  schedule,  I  would  say  conservatively 
that  V7e  have  to  have  half  the  budget  printed  before  V7e  screen 
the  other  half.  We  get  rid  of  the  innocuous  things  first, 
so  the  printer  can  meet  the  deadline  for  the  presentation 
to  the  legislature. 

Now,  on  the  school  thing  and  the  mandatory  busi- 
ness -- 
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THE  CHAIPxl^IAN:  We  are  now  addressing  ourselves 
to  really  the  area  in  which  the  Governor  has  no  discretion. 
MR.  RENNIE:  Yes.  Now,  the  State  Department 

4  of  Education  headquarters,  the  different  departments, 

5  departmental  and  financial  administration,  supervisor  of 

6  consulting  services,  local  school  systems,  administrative 

7  service,  library  service,  educational  television  netv;ork, 

8  for  a  total  of  three  and  a  half  million  in  1967;  we  do  have 

9  complete  supervision  and  jurisdiction  over  that,  just  the 
10  same  as  any  other  department.   That's  the  adminstrative 
H  set  up  in  the  State  Department  of  Education  headquarters. 

12  Vocational  rehabilitation,  we  have  jurisdiction 

13  over  that  in  saying  how  much  the  State  wants  to  put  up 
14:  towards  vocational  rehabilitation,  although  you  don*t  cut 

15  that  as  much  as  you  would  like  to  because  we  have  never 

16  fully  utilized  all  the  Federal  funds  available  to  us  in 

17  vocational  rehabilitation  because  Mr.  Thompson  alv/ays  took 

18  the  attitude  that  he  couldn't  hire  and  train  counselors 

19  as  fast  as  v/e  could  have  gotten  Federal  money  and  he  would 

20  never  take  all  the  available  funds  for  that  reason;  but  I 

21  think  we  are  substantially  using  all  that  is  available  there. 
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Ken  Barnes  is  taking  that  over.  He*s  much  more  energetic 
and  forT^7ard  looking,  but  that  4,000,000,  which  roughly 
half  of  that  is  Federal  funds,  we  do  have  jurisdiction  over 
State  funds  and  jurisdiction  over  how  much  Federal  funds 
we  should  accept. 

Now,  you  get  to  aid  to  education.  These  are 
where  the  mandatory  things  come  in,  which  are  mostly  as  a 
result  of  a  formula  under  the  law  passed  by  the  legislature 
The  first  one  is  classroom  expenses,  which  is  almost 
$102,000,000  and  that  is  under  the  formula  set  up  from  time 
to  time  by  the  legislature  for  schoolteachers,  books  and 
operating  expenses  and  things  of  that  nature.  We  do  not 
attempt  to  screen  that,  only  from  the  standpoint  of  whether 
we  think  their  population  estimates,  which  is  an  integral 
part  of  this  formula,  the  biggest  part  of  it,  whether  we 
agree  they  are  good  estimates  or  not, 

THE  CHAIRMAN:  But,  even  if  you  thought  they 
weren't  good  estimates,  you  would  be  powerless  to  change 
it. 

MR.  RENNIE:   No.  Under  an  opinion  of  the 
Attorney  General,  we  can  do  this.  This  is  one  of  Paul 
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Hammond *s  opinions.   If  we  don't  agree  with  these 
estimates,  and  we  do  disagree  with  them  from  time  to  time, 
we  have  to  stick  to  the  formula  for  the  amount  under  the 
population  estimate,  but  I  believe  we  could  reduce  their 
request  if  we  didn't  agree  with  their  population  estimates 
and  so  stated. 

THE  CHAIRMAN:   I  didn't  realize  that. 

MR,  REMIE:   This  is  one  of  the  -- 

THE  CHAIRMAN:  Because  that  does  give  you,  in 
fact,  the  povjer  to  change  their  budget.  When  the  State 
Board  of  Education  submits  a  budget,  it  has  those  populatic|n 
figures  in  there.   They  are  the  multipliers,  really  -- 

MR.  RENNIE:  That's  right.  They  are  very 
particular.  They  have  been  caught  a  couple  of  times 
being  conservative,  and  they  are  very  particular  on  this, 
and  I  would  say  for  all  practical  purposes  that  is  a  manda- 
tory item.  We  haven't  had  occasion  to  change  their  popula- 
tion  estimates  -- 

MR.  SLICHER:   Their  Statistical  Department 
does  a  pretty  good  job  on  these  estimates,  and  because  of 
our  limited  ability  time-wise  to  get  figures  of  this  type, 
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we  have  to  accept  them,  because  V7e  would  have  to  set  up  a 

2  department  superimposed  over  theirs  to  just  make  these 

5  estimates,  and  actually,  in  the  past  few  years,  fortunately 

4r  for  us,  unfortunately  for  them,  they  have  been  the  biggest 

5  reverter  of  any  agency  in  the  State. 

6  MR.  RENNIE:   But  they  revert  for  t^vo  reasons; 

7  primarily  because  they  have  not  been  able  to  hire  the 

8  teachers  that  they  need  under  the  classroom  formula  ratio 

9  of  pupil  and  teacher,  and  also  the  fact  that  the  assessable 

10  base  has  alv/ays  gone  up.   In  the  past  ten  years,  it's  gone 

11  up  above  the  estimates  and,  of  course,  we  thrashed  this  out, 

12  the  accessible  base,  with  Albert  Ward  of  the  Department  of 

13  Assessments  and  Taxation,  and  Fiscal  Research  sits  in  on 

14  this.   Actually,  practically  anyone  who  wants  to  sit  in  on 

15  it,  in  education,  in  the  comptroller's  office,  because  v/e 

16  always  use  this  figure  for  the  State  debt  requirement. 

17  THE  CHAIRMAN:  What  I'm  getting  at,  Jim,  does  this 

18  provision  in  the  Constitution  which  is  found  in  Paragraphs 

19  11  and  12  -- 

20  MR.  RENNIE:   Of  Section  52? 

21  THE  CHAIRMAN:   --  of  Section  52,  of  Article  3, 
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1  which  absolutely  ties  the  Governor's  hands  in  dealing 

2  with  the  budget  for  school  purposes,  public  school  purposes 
5  is  this  unduly  restrictive?  Would  the  State  be  better  off 
4:  if  the  Governor  could  reduce  that  budget?   I'm  sure  Dr. 

5  Sensenbaugh  is  going  to  have  very  positive  views  on  that 

6  subject,  but  I'm  wondering  V7hether  or  not,  from  your  stand- 

7  point  and  from  your  office  and  your  experience  in  State 

8  government,  --and  nobody  has  had  more  than  you,  I  will 

9  say  that,  that  we  could  get  to  come  here  --is  this  a  good 

10  thing,  in  your  judgment? 

11  MR.  RENNIE:   I  think  it's  a  question  of  policy. 

12  How  much  education  do  you  want?  I  might  have  different 

13  ideas.   I  might  think  that  some  of  this  money  in  education 

14  is  wasted,  but  I'm  pretty  sure  it  would  be  a  minority 

15  opinion  in  this  area,  just  as  it  probably  is  in  Welfare. 

16  THE  CHAIRMAN:   Well,  the  point  is  this  -- 

17  MR,  RENNIE:   It's  a  tough  question  to  answer. 

18  Of  course,  to  answer  it  this  way,  that  any  more  executive 

19  control  you  have  is  all  to  the  good,  under  an  executive 

20  budget  system,  and  you  can  use  the  same  argument  in  special 

21  vs  general  funds.   Some  people  argue  there  should  be  no 
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1  special  funds.   I  don't  agree  with  this  one  hundred  per 

2  cent,  but  education  being  the  sacred  cow  that  it  is,  whethe:}: 

3  you  want  to  disturb  this  and  upset  the  apple  cart  by 
4-  tightening  up  this  provision  on  education  -- 

5  THE  CHAIRMAN:  What  I'm  getting  at  is  how  badly 

6  would  the  apple  cart  be  upset?  From  what  you  said,  I  rather 

7  gather  that  there  is  very  little  the  Governor  can  do  becaus^ 

8  the  budget  is  controlled  by  a  formula  v/hich  has  been  set 

9  up  by  State  law  and,  to  the  extent  that  the  formula  require^ 

10  so  many  dollars  to  be  appropriated,  he  has  really  no  choice 

11  has  he? 

12  MR.  RENNIE:  No,  not  in  these  instances.   Under 

13  the  Attorney  General's  rulings,  it  has  been  --  in  fact,  I 

14  have  to  go  back  in  history  again.   In  1951,  that  was  the 

15  year  or  the  time  I  used  the  expression  that  I  pulled  the 

16  rug  out  from  under  Tom  Pullen  on  this  very  thing.   I  had 

17  recently  taken  over  from  Mr.  Kirkman,  and  he  tried  to  sell 

18  me  the  bill  of  goods  that  everything  in  here  was  sacred, 

19  and  I  knew  it  wasn't,  but  I  quietly  asked  an  opinion  of 

20  Paul  Hammond  who  was  the  Attorney  General  at  that  time.   I 

21  wrote  him  a  letter,  and  I  was  just  reading  it  the  other  day 
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and  asked  him  to  designate  which  items  in  the  public  school 
budget  were  mandatory  under  the  existing  laws,  and  I  got 
a  letter  back  and  these  M's  here,  and  there  have  been  a 
couple  added,  but  in  every  case  where  a  mandatory  item  v/ent 
in,  I  asked  the  Attorney  General's  opinion  whether  it  was 
mandatory  or  not,  and  V7here  you  see  an  M  in  the  summary  of 
the  budget,  they  are  items  that  are  mandatory  and  the  other 
items  we  have  jurisdiction  over,  and  Tom  never  did  get  over 
that,  as  far  as  he  and  I  were  concerned  in  our  personal 
relationship,  but  that  is  neither  here  nor  there. 

So,  I  would  say  that  that  sentence  in  there  causef; 
no  pain,  I  don't  believe. 

MR.  SLICKER:   I  think  the  question  you  have  is 
whether  it  is  necessary  to  be  in  the  Constitution  or  whether 
just  an  ordinary  law  wouldn't  cover  it. 

THE  CHAIRMAN:  That's  right. 

MR.  SLICKER:  This  is  the  way  I  feel  about  it. 
I  don't  think  it  is  necessary  that  it  be  in  the  Constitution 

MR.  RENNIE:   1*11  go  along  with  this,  as  long  as 
we  have  --  if  it's  a  law  establishing  a  formula  passed  by 
the  legislature,  then  I  would  say  too  that  it  does  not 
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belong  in  there.   It  is  not  necessary  to  have  it  in  there. 

MR,  SACHS:  I'That  special  problems  are  created 
by  the  fact  that  is  in  the  Constitution,  that  would  not 
be  created  if  it  were  just  a  lav7? 

MR.  SLICKER:  Well,  the  fact  that  it  is  in  the 
Constitution,  I  think,  gives  them  the  feeling  that  they 
do  not  have  to  be  quite  as  careful  with  those  items. 

MR.  RENNIE:   Now,  V7ait  a  minute,  Dick.  We*re 
losing  sight  of  this.  Just  what  is  the  exact  wording  in 
the  Constitution?  Does  it  say  the  Governor  and  the 
legislature  -- 

THE  CHAIRMAN:   If  you  look  at  Section  11,  you  will 
see  it.   "The  Governor  for  the  purpose  of  making  up  his 
budget  shall  have  the  power,  and  it  shall  be  his  duty,  to 
require  from  the  proper  State  officials,  including  herein 
all  executive  departments,  all  executive  and  administrative 
offices,  bureaus,  boards,  commissions  and  agencies,  ex- 
pending or  supervising  the  expenditure  of,  and  all 
institutions  applying  for  State  monies  and  appropriations, 
such  itemized  estimates  and  other  information,  in  such  form 
and  at  such  times  as  he  shall  direct."  Nov7,  that  part  is 
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very  fine. 

"The  estimates  for  the  Legislative  Department, 
certified  by  the  presiding  officer  of  each  house,  of  the 
judiciary,  as  provided  by  lav7,  certified  by  the  Comptroller, 
and  for  the  public  schools,  as  provided  by  lav7,  shall  be 
transmitted  to  the  Governor,  in  such  form  and  as  such  times 
as  he  shall  direct,  and  shall  be  included  in  the  budget 
without  revision." 

Now,  when  I  was  on  the  State  Board  of  Education, 
I  remember  this,  and  as  you  quite  properly  called  it,  it 
was  considered  the  sacred  cow  and  I  remember  too  that  some- 
body hung  a  couple  of  brackets  on  that  clause  in  1947  V7hen 
the  Sherbov?  Commission  reports  V7ere  being  implemented  by 
legislation,  which  caused  our  mutual  friend  Dr.  Thomas  G. 
Pullen  to  be  the  first  man  on  the  moon.  He  alv7ays  blamed 
Dr.  Flack  for  doing  it,  but  you  remember  that  --  you,  of 
course,  were  deputy  then  and  Mr.  Kirkman  V7as  the  Budget 
Director,  but  somebody  put  a  couple  of  brackets  around  that 
clause  which  would  in  effect  have  taken  that  out  of  the 
Constitution,  and  he  presented  quite  a  long  scholarly 
arc^um.ent  in  favor  of  retention  of  the  clause,  the  main 
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burden  of  which  V7as,  unless  you  need  it  in  there,  the 
politicians  could  "fool  with  the  school  budget,"  and  that 
was  the  whole  reason  for  it. 

MR.  RENNIE:   I  think  the  important  words  in  here 
are  "Certified  by  the  Comptroller,  and  for  the  public 
schools,  as  provided  by  law."  Now,  I  think  that  phrase 
in  there,  "as  provided  by  law,"  restricts  it  to  these 
mandatory  items. 

THE  CHAIRI'IAN:   I  think  it  does,  too.   I  agree 
with  that,  but  the  point  is  you  have  said  you  see  no  reason 
for  this  being  in  the  Constitution. 

MR.  RENNIE:  Well,  I  thought  you  were  talking 
about  the  reference  to  the  public  schools  in  Section  52. 

THE  CHAIRI'IAN:  This  is  Section  52. 

MR.  SACHS:  This  is  Section  11  of  -- 

THE  CHAIRMAN:   Section  11. 


MR.  RENNIE:   Section  11,  of  Section  52,  that's 


right. 


THE  CHAIRMAN:   Tv7elve,  of  course,  says  the 
Governor  can  do  anything  he  wants  with  the  budget,  except 
for  those  for  the  legislature,  the  Judicial  Department  and 
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1  the  public  schools,  as   provided  by  la\<f.      Those  are  the 

2  tx70  critical  points,  and  it  seems  to  me  that  this  goes 
2  against  the  grain  of  the  theory  of  a  strong  executive  type 
4,  budget.   That  is  V7hy  I  was  asking  you. 

5  DR.  JEMKINS:  Well,  it  does  constitute  a  liraitatidn 

6  on  the  Governor. 

7  THE  CHAIRMAN:  Yes. 

8  MR.  RENNIE:  There  is  no  question  about  that, 

9  just  as  the  other  two  things,  the  judiciary  and  the  legis- 

10  lature,  but  the  -- 

11  THE  CHAIRMAN:  Well,  now,  in  the  judiciary,  the 

12  Constitution  has  long  provided  that  the  salary  of  no  judge 

13  can  by  lav7  be  reduced  during  his  term  of  office,  and  I  thinly 

14  that  those  two  fit  together,  but  there  is  no  constitutional 

15  provision  saying  that  the  salaries  of  schoolteachers  have  to 

16  be  kept  at  the  same  level.   It  has  a  little  different  thrust 

17  here. 

18  MR.  REN^IIE:  Well,  are  you  thinking  about  such 

19  times  as  V7hen  we  have  a  serious  recession  and  all  salaries 

20  are  cut,  as  they  were  at  one  time  in  my  experience,  back  in 
21.  the  early  30 's?  I  can't  recall  whether  schoolteachers' 
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salaries  were  exempted  at  that  time  or  not  from  that  cut, 
or  the  Board  of  Public  Works . 

MR,  HOFF:  They  took  a  ten  per  cent  reduction. 

MR.  RENNIE:  The  schoolteachers  did? 

MR.  HOFF:  Yes. 

MR.  RENNIE:   Along  with  the  State  employees? 

MR.  HOFF:  Yes. 

MR.  REMIE:   If  this  didn't  prevent  that  happen- 
ing, --  well,  this  simply  refers  to  the  budget  itself,  the 
initial  presentation  of  the  budget.   I'll  put  it  this  way, 
Dick.   I  think  the  Department  of  Education  would  get  the 
same  budget  under  the  mandatory  items  in  the  law,  with  that 
in  or  out  of  the  Constitution,  if  that  will  answer  your 
question. 

THE  CHAIRMAN:  What  you  are  saying  is  that  it 
is  surplusage? 

MR.  RENNIE:  Yes. 

MR.  SACHS:   Is  there  anything  besides  surplusage 
that  is  wrong  with  it?  Does  it  hamper  you  or  impede  you 
in  any  other  way  by  being  in  the  Constitution,  or  do  you 
think  it  affects  the  State  adversely? 
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MR.  SLICHER:  Yes,  to  this  extent.   By  the 
time  the  budget  is  printed,  we  can  generally  get  an 
estimate  from  the  Department  of  Education  on  their  current 
budget  v/hich  would  indicate  that  they  are  going  to  have 
maybe  a  million  or  two  million  surplus.  Noxv7,  the  figures 
for  the  budget  going  to  the  legislature  to  a  great  extent 
are  based  on  the  current  budget  plus  their  estimates  for 
the  next  year. 

Now,  if  they  know  they  are  going  to  have  a 
million  and  a  half  or  two  million  surplus  in  the  current 
budget,  this  automatically  implies  they've  got  too  large  a 
budget  going  in  for  the  next  year.   Now,  that  was  my  point, 
that  we  cannot  do  that  and  the  legislature  cannot  do  that. 

MR.  SACHS:  Right. 

MR.  RENNIE:   I  believe  there  has  been  an 
instance  v;here  they  voluntarily,  by  letter,  reduced  their 
budget  before  the  legislature  reduced  their  request,  and 
on  that  basis,  it  v/as  reduced.   Of  course,  if  they  refuse 
to  do  that,  I  guess  they  v7ould  be  stuck.   The  budget 
couldn't  be  changed,  that  is,  in  the  mandatory  items,  after 
it  was  in  the  legislature. 
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THE  CHAIRMAN:  Well,  the  Governor  couldn't 
even  change  it.  That's  the  point. 

MR.  RENNIE;  No. 

MR.  SACHS:  You  mentioned  before  the  history  of 
the  Board  of  Education,  you  called  them  one  of  the  largest 
reverters.   I  gather  from  that  that  they  did  not  use  all 
the  funds? 

MR.  RENNIE:  That's  right. 

MR.  SACHS:  Would  you  enlighten  me,  and  I 
confess  ignorance  on  this,  as  to  what  happens  to  those 
funds?  Do  they  go  into  the  general  fund? 

MR,  RENNIE:  They  go  back  into  the  State  Treasury 
They  cannot  be  used  for  any  other  purpose,  only  by  budget 
amendment,  and  the  Governor  must  approve  that  budget  amend- 
ment, 

MR,  SACHS:   If  he  does,  can  it  be  applied,  having 
been  reverted,  to  anything  other  than  education? 

MR.  RENNIE:  Once  it  is  gone,,  that's  it,  until 
the  end  of  the  year.  Under  the  law,  any  budget  refund  must 
go  into  the  current  fiscal  year.  It  cannot  be  carried  over 
to  the  next  year.   Only  if  there  is  a  bona  fide  obligation 
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^     which  is  on  the  record,  and  then  the  Comptroller  can  reserve 
that  amount  of  the  current  year's  fund  at  the  end  of  the 

^     year  to  cover  those  obligations  of  the  particular  fiscal 

year  that  the  money  v/as  appropriated  for.   Othen'/ise,  it  mu 


5    go  back  into  the  general  treasury. 

^  MR.  SLICHER:   To  carry  it  a  step  further.   Suppos- 

'^  ing  we  were  able  to  cut  $1,000,000  out  of  the  Department  of 

®    Education's  over-all  budget  because  of  these  factors.  Therp 

may  be  some  project,  perhaps,  that  the  Governor  would  like 

to  do  for  Morgan  State  College,  but  he  may  not  have  enough 

money  in  the  surplus  remaining  to  do  it.  V/hereby,  if  he 

could  cut  this  $1,000,000  out  and  then  send  dovzn  a  supple- 

^^    mental  budget  to  the  legislature  for  funds  he  would  want  to 

use  for  some  other  purpose,  it  would  be  available.   This 
^     doesn't  happen  very  often,  but  it  could  happen. 
^^  DR.  JENICINS:  May  I  raise  a  question,  Mr. 

Rennie?   If  this  provision  or  mandatory  provision  V7ere  not 
in  the  budget,  is  it  not  conceivable  that  some  day  Maryland 


V7ould  have  a  very  strong  Governor  v/ho  controls  the  General 

Assembly  who  either,  for  reasons  of  point  of  view  about 
21 
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education,  economy  or  dislike  of  the  State  Superintendent 
of  Education,  is  it  not  conceivable  then  that  we  would  have 
a  Governor  who  might,  because  of  this  temporary  situation, 
reduce  the  appropriations  for  schools  below  a  reasonable 
level?  I  say  is  that  not  conceivable?  If  it  is  not 
constitutional,  if  the  general  reason  for  having  things  in 
a  Constitution  is  to  give  them  strong  continuity? 

MR.  RENNIE:   I  don't  think  so.   I  think  you  v7ould 
still  have  the  same  restriction  on  hira  that  he  has  under 
these  legislative  laws  that  set  up  these  formuals  and 
the  amounts  resulting  from  the  calculations  under  the  formul,a 
I  think,  until  those  lav7s  are  changed,  you  V70uld  still  have 
to  put  up  this  amount  of  money. 

DR.  JENKINS:   In  my  hypothetical  case,  the 
Governor  v/ho  could  persuade  the  General  Assembly  to  change 
that  law  -- 

MR,  RENNIE:  He  could  change  the  lav;,  but  this 
could  only  be  done  after  he  presented  his  budget.   If  he 
changes  the  lav;,  then  the  budget  would  automatically  be 
cut  by  the  change  in  the  law.   I  don't  think  anything  in 
the  Constitution  v;ould  prevent  that  happening. 
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THE  CHAIRMAN:   No,  that  could  be  done  in  either 
way.  Well,  any  other  questions  on  this  general  subject? 

MR.  BOND:   Not  on  education. 

THE  CHAIRMAN:   Does  anyone  have  anything? 

DR. JENKINS:   Yes,  I  have  a  question. 

THE  CHAIRMAN:   Go  ahead,  Dr. Jenkins,  and  then 
we  will  go  on  to  something  else. 

DR.  JENKINS:   I  know,  Mr.  Rennie,  I  am  sort  of 
anticipating  the  reply,  but  I  V7ill  ask  the  question  anyway. 
The  University  presently  has  a  certain  amount  of  fiscal 
autonomy  by  statute  and  in  some  States  this  fiscal 
autonomy  of  an  institution  of  a  higher  education  is  provide 
in  the  Constitution.   Would  you  give  us  your  views  on  that? 

THE  CHAIRMAN:   I  am  glad  you  asked  that.  Dr. 
Jenkins ,  and  not  me . 

MR.  RENNIE:   I  can  only  reiterate  what  my  stand 
on  this  is  from  the  time  that  the  University  of  Maryland 
got  its  autonomy.   I  was  against  it  then,  I  thought  it  was 
wrong,  and  I  still  think  it  is  wrong  for  them  to  have  it 
and  I  think  it  is  wrong  for  any  State  agency  to  have  complete 
autonomy,  outside  of  either  the  legislative  --  well,  this 
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1  is  legislative  autonomy.   They  gave  it  to  them.   They 
g  evidently  wanted  them  to  have  it,  but  if  you  are  going 

2  to  have  an  executive  budget  system  which  the  Governor  is 

4  initially  responsible  for,  then  I  think  any  exemptions  from 

5  it  are  bad. 

6  DR.  JENKINS:   Nov7,  this  autonomy  is  not  the 

7  kind,  as  I  understand  it,  of  mandatory  provision  that  we 

8  have  just  been  discussing.   Rather,  it  gives  the  University 

9  a  right  to  expend  its  money  after  the  appropriation  is 

10  made  without  unwarranted  interference  by  other  State 

11  agencies.   This  fiscal  autonomy  does  not  provide  that  the 

12  budget  of  a  university  must  be  accepted.   I  am  defining 

13  here  fiscal  autonomy  in  the  sense  of  freedom  to  spend 

14  funds  after  they  are  appropriated.   Isn't  that  the 

15  present  situation? 

IQ  MR.  RENNIE:   I  don't  know  what  it  is  in  other 

17  States.   It's  what  it  is  with  the  University  of  Maryland. 

18  It  is  not  with  you  and  not  with  the  other  State  colleges, 

19  and  I  say  I  think  it  is  bad  to  have  that  autonomy.  You 

20  have  autonomy  with  transfers  in  personnel.  You  have  a 

21  certain  leeway  with  your  faculties,  but  even  then  the 
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faculties  are  approved  by  the  budget  based  on  certain 
scales  worked  out. 

MR.  BOND:  You  can't  transfer  funds  bet\7een 
different  line  items  on  the  budget? 

MR.  RENNIE:   Oh,  yes. 

MR.  BOND:   Sure,  you  do,  but  you  do  have  some 
autonomy. 

MR.  SLICKER:   But,  actually,  the  other  agencies, 
when  they  transfer,  if  it's  within  the  program,  they  get 
approval  from  the  Budget  Bureau.   If  it's  betv7een  programs, 
they  have  a  budget  amendment  which  goes  to  the  Governor  for 
his  approval.   So,  he  still  had  another  shot  at  it. 

MR.  BOND:  You're  right. 

DR.  JENiaNS:   In  the  University,  they  don't  have 
to  do  that,  under  their  -- 

MR.  RENIHE:  They  don't  come  to  us  for  any 
budget  during  the  year. 

DR.  JENICINS:  This  is  not  in  setting  up  their 
own  budget,  but  spending  it. 

MR.  RENNIE:   I'm  not  for  educational  expenditure 
autonomy.   I  think  it's  bad.   There  is  no  more  reason  for 
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them  to  have  it  than  any  other  State  agency. 

DR.  JENKINS:   I  stated  that  I  anticipated  your 
reply. 

MR.  HOFF:   Does  the  University  ever  revert  any 
funds? 

MR.  RENNIE:  Very  little. 

MR.  BROOKS:   Mr.  Rennie,  to  tie  dov7n  one  other 
thing;  in  response  to  Mr.  Sachs  awhile  ago,  I  gathered 
your  statement  really  defined  that  at  the  present  time 
there  is  no  longer  an  educational  fund,  as  provided  for 
under  Section  3  of  Article  8,  the  substance  of  your 
remarks  insofar  as  the  reverting  of  educational  funds  that 
have  been  appropriated  V7ithin  the  fiscal  year;  that  there 
is  no  longer  any  school  fund. 

MR.  RENNIE:  No.   All  that  money  comes  back. 
There  is  no  inviolate  --  the  way  it*s  been  used  —  well, 
somebody  quoted  it  as  being  in  here  somewhere. 

MR.  SACHS:   Article  8,  Section  3. 

MR.  RENNIE:  At  the  end  of  the  fiscal  year, , that 
is  not  so.  That  money  comes  back  into  the  treasury. 

MR.  BROOKS:   It's  that  very  practice  that 


C9urt  Rrportert 


THE  JACK  SALOMON    REPORTING  SERVICE 
100  Equil.blr  Building 
Baltimore  2,   Maryland 


Vtuinglon  9-6r60 


1 

2 


5 


4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


31 


destroys  any  school  fund  that  might  heretofore  have  existed' 

MR.  RENNIE:  Yes. 

MR.  SACHS:   So,. there  is  --  sticking  with  Article 
8,  Section  3,  which  does  read,  "The  School  Fund  of  the 
State  shall  be  kept  inviolate,  and  appropriated  only  to  the 
purposes  of  education;"  is  it  then  your  statement  that  at 
the  present  time  that  is  simply  a  meaningless  clause? 

MR.  RENNIE:  As  a  school  fund,  as  such,  yes. 

DR,  JENICINS:  May  I  ask  another  question? 

THE  CHAIR2-1AN:   Yes,  sir. 

DR.  JENKINS:   I  an  very  naive  about  financial 
matters,  but  I  wanted  to  raise  the  question  about  the 
fifteen-year  provision  for  bonds.  Would  it  be  desirable 
to  extend  this  fifteen-year  period,  in  light  of  the  fact 
that  in  our  economy  they  have  built-in  inflation,  and  might 
Maryland  do  as  the  Federal  Government  does  under  housing 
programs,  at  least,  to  extend  this  as  much  as  — 

THE  CHAIR^IAN:  We  had  a  hearing  on  that. 

DR.  JENiaNS:   I  know,  but  I  wanted  Mr.  Rennie's  -[• 

THE  CHAIRMAN:   Well,  we  are  going  to  have  a 
meeting  in  New  York  which  I  hope  you  will  attend,  and  it 
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1  will  be  on  this  very  subject.  Go  ahead,  Mr.  Rennie. 

2  MR.  REMIE:   I'm  not  a  financial  expert  or 

3  anything  of  the  sort.   I  can  only  go  back  and  quote  again 

4  hov7  well  this  provision  has  served  us  over  the  years.   It 

5  has  kept  the  State  debt  down  and  kept  it  under  control.  We 

6  have  enjoyed  3 -A  credit  rating  all  the  time,  over  the  years 

7  and  I  think  when  you  are  dealing  with  finances  from  taxes, 

8  that  the  fifteen-year  restriction  is  a  very  good  restriction 

9  to  have. 

10  I  would  be  against  extending  the  life  of  floating 

11  State  bonds.  Now,  what  you  might  do  with  private  bonds, 

12  that's  something  else.   Those  are  self-supporting  under 

13  fees,  but  you  V7ill  find  out  you  will  pay  a  higher  rate  on 

14  those  bonds  than  we  pay  on  our  regular  State  bonds,  when 

15  you  go  to  sell  them.   I  think  that  is  the  biggest  proof 

16  of  the  pudding,  that  it  keeps  an  orderly,  you  might  say 

17  short-time  turnover.  You  hear  some  horrible  stories  now. 

18  I  don't  know  whether  it  is  New  York  City  or  New  York  State 

19  that  is  floating  a  $100,000,000  bond  issue  for  ordinary 
operating  expenses. 


21  THE  CHAIRMAN:   The  city,  to  fund  the  pension 
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1  program. 

2  MR.  RENNIE:  Well,  the  pension  program,  which  is 
5  almost  V7hat  we  consider  an  operating  expense  just  as  any 
4-  other  operating  expense,  I  think  this  is  getting  bad.   The 

5  only  time  we  ever  did  this  was  in  1935,  the  Emergency  Loan 

6  of  1935,  which  was,  I  believe,  $50,000,000,  which  v;as  paid 

7  off  some  ten  years  ago.  Well,  here  is  a  bond  counsel,  a 

8  bondman.   Direct  your  question  to  him.   I  think  -- 

9  DR.  JEl^INS:   I  x^7anted  your  opinion  on  the 

10  record. 

11  MR.  RENNIE:   In  my  opinion,  I  think  V7e  ought  to 

12  stick  to  the  constitutional  provision  that  it  be  paid  off 

13  in  fifteen  years. 

14  THE  CHAIRMAN:   Let  me  direct  your  attention  to 

15  another  problem  which  is  going  to  come  up  today  and  see 

16  what  you  have  to  say  about  it.   It  has  been  suggested  in 

17  some  quarters  that  the  Budget  Director  should  follow  the 

18  political  wind,  so  to  speak,  and  his  term  should  be 

19  consistent  V7ith  that  of  the  Governor's.   I  think  New  York 

20  has  this  policy. 

21  The  theory  is  that  the  Budget  Director  is  perhaps 
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1  the  most  powerful  single  Individual  in  the  State  Government 

2  because  of  the  money,  what  he  does,  next  to  the  Governor, 
5  of  course,  and  that  if  the  Budget  Director  would  have  a 

^  falling  out  with  the  Governor  and  cross  swords  with  him, 

5  then  the  administrative  programs  of  the  Governor  could 

6  seriously  be  hampered.   In  other  words,  there  should  be 

7  complete  and  close  coordination  between  the  Governor  and 

8  the  Budget  Office. 

9  Now,  in  matter  of  practice,  I  would  say  in  my 

10  experience,  going  back  to  1947,  in  dealing  with  State 

11  fiscal  matters,  that  this  certainly  has  always  been  true 

12  any^7ay  in  this  State.   I  mean,  I  can  recall  when  Mr.  Rennie 

13  came  in,  it  was  under  Governor  Lane  —  wasn't  it? 
1*  MR.  RENNIE:  Yes. 

15  THE  CHAIRMAN:  He  certainly  faithfully  followed 

16  the  programs  of  Governor  Lane  and  later  Governor  McKeldin 

17  who  beat  Governor  Lane  about  as  badly  as  anybody  has  been 

18  beaten  in  this  State  for  Governor,  and  he  followedfaithfullj' 

19  the  program  that  Governor  McKeldin  wanted;  but,  I  believe, 

20  Jim,  if  you  had  been  a  different  kind  of  person  and  wanted 

21  to  throw  a  monkey  wrench  in  the  thing  or  a  road  block,  you 


THE  JACK  SALOMON  REPORTING  SERVICE 

100  Equitable   Building 

Courl  Reporleri  Baltimore  2,  Maryland  Lexinslon  9-6:60 


35 


1 
2 

5 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


or  somebody  in  your  position,  let's  put  it  that  way,  could 
do  it. 

Now,  what  comments  do  you  have  on  that? 
MR.  RENNIE:   Dick,  I  don't  think  it  is  physically 
possible  because,  if  you  read  the  law,  the  law  says  that 
I  should  prepare  a  budget  for  the  Governor,  this  is  the 
budget  law,  and  give  it  to  him.   I  am  through  then,  if  that 
were  literally  carried  out  and  he  could  take  that  budget. 
He  doesn't  have  to  take  my  budget.  He  could  change  that 
budget  in  any  V7ay  he  wants  to,  cut  it,  increase  it.   It  is 
his  budget  going  to  the  legislature. 

THE  CHAIRI^IAN:  Well,  that  is  true,  that  is  what 
the  lav;  says,  but  as  a  practical  matter,  you  and  I  both 
know  that  the  Governor  is  going  to  rely  on  you  and  on  your 
expertise  and  -- 

MR.  RENNIE:   But  he  is  not  bound  by  it. 

THE  CHAIRMAN:   No,  he  is  not  bound  by  it, 
I  quite  agree  with  that. 

MR.  RENNIE:   Well,  let  me  --  I've  got  half  a 
dozen  thoughts  going  through  my  head.   I  try  to  keep  them 
in  line.   I  cite  the  Baltimore  City  example.   Mr.  Benton, 
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I'm  going  to  talk  about  you. 

MR.  CHARLES  L.  BENTON:   Go  ahead. 

MR.  RENNIE:   X  want  to  talk  about  your  predecessoj:. 
Herb  Fallon.  Everybody  lcnov7s  V7hat  a  power  Herb  Fallon  was 
and  it  was  talked  of  as  Herb  Fallon's  budget,  not  the 
Mayor's  or  the  Board  of  Estimates'  budget.   It  was  Herb 
Fallon's  budget,  over  the  years,  and  now  it's  becoming 
Mr.  Benton's  budget.  Now,  this  is  Baltimore  City. 

I  have  alvjays  particularly  fought  to  stay  away 
from  this.  Mr.  Kirkman  told  me  this  v;hen  I  first  came  into 
the  office,  and  I  just  reiterated  it  the  other  day;  he 
said,  Rennie,  we  are  v7orking  for  the  Governor.  We  are  the 
Governor's  staff,  the  only  staff  he  has,  really,  at  that 
time.  Now,  he  has  expanded  his  own  office  a  little  bit. 
If  you  can't  be  loyal  to  the  Governor  --  he  didn't  say  it 
in  so  many  vjords,  --  but  get  the  hell  out.  You  could  just 
about  hear  Walter  telling  it  to  me,  and  I've  always  taken 
the  attitude,  be  it  Democrat  or  Republican,  I  try  to  keep 
my  name  in  the  background  as  much  as  I  possibly  can. 

I've  never  craved  publicity,  you  know  this,  over 
the  years.  VJhen  McKeldin  was  first  Governor,  he  started 
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telling  everybody,  see  Jim  Rennie,  he's  the  Budget  Director 
and  I  had  to  stop  him.   I  went  to  Governor  McKeldin  and  I 
told  him,  Governor,  the  situation  is  different  here,  than 
it  is  in  Baltimore.   You  are  the  Executive  Budget  Head 
of  this  State  and,  I  said,  I  don't  want  this  situation 
created  as  it  has  been  in  Baltimore  City  under  Herb  Fallon, 
that  Herb  Fallon  is  the  supreme  budget  authority  in  the  Cit;j^, 
v;hich  he  was  not,  but,  I  said,  I  certainly  don't  want  that 
kind  of  image  built  around  me  in  the  State,  and  McKeldin, 
he  savj  the  wisdom  of  this,  too,  and  he  stopped  it,  and  I 
have  never  kept  anyone  av/ay  from  the  Governor  and  I  have 
had  this  understanding  with  governors.   If  they  are  dis- 
satisfied with  my  decision,  my  department's  decisions,  if 
they  want  to  go  see  the  Governor  over  my  head,  they  are 
always  free  to  do  it. 

MR.  BOrTD:   Can  they  do  it? 

MR.  RENNIE:  I've  told  them  all  during  the  years 
that  -- 

THE  CHAIRl'IAN:   Bearing  in  mind  that  this  has 
nothing  to  do  with  you: running  the  office,  because  I  join 
with  everyone  else  in  saying  you've  done  a  tremendous  job, 
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and  -- 

MR,  RENNIE:   Well,  let  me  tell  you  of  another 
experience.  \'Ihen   the  National  Association  of  Budget 
Officers  was  formed,  about  eighteen,  twenty  years  ago,  they 
had  nineteen  or  twenty  sessions,  now,  they  wanted  a  repre- 
sentative from  Maryland  to  attend  the  initial  incorporation 
meeting  in  Chicago.   Kirlanan  was  a  purchasing  man  primarily 
He  had  been  President  of  the  National  Association  of 
Purchasing  Agents  and  one  thing  and  another.  He  said, 
Rennie,  I'm  not  going  up  there.  He  said,  those  people  turn,- 
over  so  fast.  You  meet  one  group  and  teach  them  all  you 
know  and  go  back  the  next  year  and  they  have  had  an  election 
in  the  State  and  you  have  an  entirely  new  group  to  face  anc 
vjork  V7ith.  He  said,  you  go  up.  He  said,  I'll  stick  to  the 
purchasing  agents.   So,  he  sent  me  to  the  meeting. 

I  went  to  the  meeting  and  during  that  initial 
meeting  I  asked  the  question  of  the  group  assembled  there, 
and  I  think  there  were  about  twenty  some  States  that 
appeared  at  that  first  meeting,  I  asked,  I  want  to  know 
what  your  state  of  employment  is,  as  to  the  budget  officerj; 
here,  V7hether  you  are  subject  to  political  vicissitudes  or 
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or  whether  you  have  a  tenor  of  office  outside  of  politics, 
and  I  found  out  that  only  about  four  or  five  did  have 
some  tenor  of  office,  of  vjhich,  of  course,  Maryland  was  one; 
but  I  also  found  out  when  I  checked  that  every  good  man  in 
that  organization  had  been  V7ith  the  State  over  a  period  of 
years,  regardless  of  politics.   Some  of  them  have  twenty 
years  of  service,  twenty-five  years,  and  they  were  the 
ones  that  were  very  interested  in  coming  to  that  meeting. 

So,  regardless  of  politics,  it  has  been  the 
experience  in  States,  when  they've  got  a  good  budget  man, 
to  keep  him.  Now,  the  real  political  States  like  Massachu- 
setts, \7hy  they  would  throw  St.  Paul  out,  if  he  didn't  — 
well,  the  tendency  has  been,  and  from  V7hat  I  found  out 
right  there  at  that  first,  that  initial  meeting,  that  the 
people  that  were  really  doing  the  job  V7ere  kept. 

THE  CHAIRMAN:  Nov;,  New  York  has  the  kind  of 
thing  I'm  talking  about. 

MR,  RENNIE:  Yes,  but  Nev;  York  has  had  only  t^/o 
budget  officers  over  the  last  twenty  years,  that  boy  that 
was  there  initially  and  he  V7ent  to  head  one  of  the  New  York 

State  colleges,  and  the  fellow  v7ho  is  there  nov7,  and  he's 
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been  there  for  about  ten  years. 
^  MR.  SLICKER:  Actually,  he  was  there  and  then 

^     came  back  again. 

*  MR.  RENNIE;   I  will  tell  you  what  some  of  the 

^     States  have  a  habit  of  doing,  and  I  don't  know  why,  but 

they  shift  a  person  out  of  education  into  budget  and  out 

of  budget  back  into  education.  Most  of  the  real  small 
8 


6 


9 
10 
11 
12 
13 
14 


18 
19 
20 
21 


budget  officers  quit  the  Budget  Office  and  get  into 
education.  They  take  over  the  Board  of  Education  of  the 
State,  or  something  of  that  sort.   I  don't  know  vjhy,  but 
--or  they  go  with  the  university,  or  something.   This  has 
happened,  I  guess,  to  as  many  as  ten  budget  officers  in 
the  last  ten  years.  Education  bides  them  away. 

MR.  SLICKER:  Actually,  the  thing  that  we  have 


noticed  time  and  again  with  the  various  States  where  they 

have  real  progress,  are  the  ones  where  they  have  had 
17 


continuity. 

MR.  BOND:  Dick,-  can  I  ask  a  couple  of  questions? 

THE  CKAIRMAN:   Go  ahead. 

MR.  RENNIE:  Just  a  minute.   One  more  statement. 
I  can  never  conceive  a  situation  V7here  I  didn't  see  eye  to 
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eye  with  the  Governor,  that  you  could  possibly  function. 
You  would  have  to  give  him  your  resignation  and  get  out, 
that's  all.   It  just  wouldn't  work. 

THE  CHAIRMAN:  Well,  I  know  that  what  you  are 
saying  is  so,  but  I  am  visualizing  that  there  might  come 
a  time  when  we  won't  be  as  fortunate  to  have  a  Jim  Rennie 
in  as  Budget  Director  and  then,  particularly  with  a  new 
Governor  who  may  have  completely  nevz  programs  and  plans, 
it  seems  to  me  that  the  Budget  Director  could  put  a  spoke 
in  the  wheel,  if  he  V7anted  to. 

MR.  RENNIE:   Dick,  the  thought  has  never  entered 
my  head  that  I  could  possibly  disagree  V7ith  the  Governor. 
I  give  him  my  best  opinion.   I  don't  agree  v/ith  him  all  the 
time,  but  I  tell  him  what  I  think  about  the  matter.  However, 
once  he  has  made  his  decision  on  it,  then  I'm  through.   It'^ 
his  responsibility,  it's  his  decision,  and  I  do  what  he 
wants  done . 

Nov?,  there  is  one  exception,  and  I  have  always 
made  this  exception.   I  am  also  a  procurement  man.  Now, 
if  the  Governor  --  and  governors  have  known  this  over  the 
years  --if  they  ever  ask  me  to  do  anything  that  I  thought 
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wasn't  right  about  State  purchases  or  procurement,  he  would 
have  my  resignation  so  quick,  it  would  make  his  head  spin. 
I  couldn't  tolerate  this.   I  mean  --  I  wish  you  vjouldn't 
write  all  this  stuff  down. 

THE  CHAIR>IAN:   Don't  you  think  that  the  major 
part  of  your  office  ought  to  have  a  separate  division? 

MR,  REMIE:  You  mean  in  a  separate  agency? 

THE  CHAIRMAN:  Yes. 

MR.  RENNXE:   X  told  the  reorganization  crov7d 
the  other  day  that  I  don't  think  any  intermediate  authority 
should  be  pushed  bed;^7een  the  Budget  Director  and  the  Cover 
nor.  X'Jell,  you're  talking  about  purchasing.   Pardon  me. 
Purchasing,  it's  worked  very  V7ell,  because  we're  a  small 
State  and  we  can  get  the  information  from  the  Purchasing 
Bureau  on  costs  and  things  and  put  it  in  the  budget,  but 
necessarily,  purchasing  doesn't  necessarily  have  to  be  a 
part  of  the  Budget  Bureau. 

This  v/as  inadvertently  brought  about  because  of 
Walter  Kirkman.  Walter  Kirkman  was  purchasing  agent  over 
the  years,  before  we  had  a  Budget  Department  which  was 
started  in  1939,  and  that  combination  v/as  hooked  together 
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I  think  purely  because  of  Walter  Kirkman,  an  individual 
who  had  experience  in  both  fields.  He  was  ex  officio 
purchasing  agent  under  Governor  Ritchie  and  official 
Budget  Director  of  the  State,  and  those  things  were  thrown 
together  because  Kirlonan  v;as  there  to  run  both  of  them. 
It  was  just  that  incidental,  but  it  doesn't  necessarily 
belong  there.  However,  it  has  worked  out  very  well  to  have 
it  there.   If  in  purchasing,  if  we  could  have  the  same  — 
V7ell,  we  get  the  same  information  from  them  now. 

MR,  SLICKER:  You  might  get  the  same  information, 
but  under  one  head,  you  are  assured  of  getting  it.  There 
would  be  no  conflict.  Many  requisitions  go  to  the  Purchas 
ing  Bureau  for  large  items.   Before  they  v7ould  begin  to 
process  this,  the  first  thing  they  would  do  is  shoot  it 
back  to  the  budget  analyst  to  make  sure  that  that  item  or 
items  were  actually  included  in  the  budget  and  that  they 
were  not  buying  something  other  than  v/hat  they  said  they 
needed  originally.   This  is  where  your  conflict  comes  in. 
The  closeness  really  v/orks  out  very  well. 

MR.  RENNIE:   And  the  Purchasing  Bureau  could  do 
this,  any^'7ay,  but  we  do  have  more  direct  control  on  it. 
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The  buyer  is  under  our  orders  to  watch  requisitions  coming 
in  at  the  end  of  the  year,  that  they  don't  try  to  spend 
all  their  money  and  stock  up  against  next  year's  budget, 
^-    items  that  they  don't  need.  We  exercise  that  kind  of  control. 
5  THE  CHAIR1-1^\N:   Cal? 

^  MR.  BOND:   I  have  Wo   sections  to  discuss.   The 

'^         first  is  on  Sub-Section  8  of  Section  52  of  the  Constitution, 
8    and  Sub-Section  12. 

^  Mr.  Brooks  and  I  were  at  a  meeting  of  the  legis- 

^^    lative  subcommittee  last  Thursday,  and  Senator  Hughes, 

Senator  Roney  and  Senator  James  were  absolutely  adamant  and 
very  vehement  that  Sub -Section  8  should  be  changed.   They 
^^    took  the  position  that  by  having  no  appropriations  considere|d 
^^    until  after  the  budget  is  passed,  that  the  legislature  is 
^5    hamstrung,  and  that  maybe  the  session  should  be  extended 
^^    or  perhaps  there  should  be  a  limitation  on  the  number  of 
^^        days  the  budget  should  be  considered,  but  that  the  State  has 
really  suffered  this  past  year,  at  least,  this  is  their 


•^^    opinion,  because  of  the  fact  that  the  budget  is  jammed  into 


the  --  that  it  takes  so  long  to  consider  the  budget,  and  they 


^^   v/ere  very  vehement  before  that  subcommittee  and  I  wouldn't 
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^     be  at  all  surprised  if  that  subcommittee  wouldn*t  come 

^     out  with  a  recoirimendation  on  this. 

^  At  that  meeting  I  pointed  out  that  we  would  be 

considering  that  today  and  they  said  they  didn't  think  they 
^  could  be  here,  but  they  said  maybe  the  budget  should  be 
°  considered  in  the  first  fifty  days  or  first  forty-five 
'  days  and  there  must  be  action  taken  or  the  session  extended 
°  or  something  like  that.  Nov;^  you  talked  about  that  in  your 

^     letter.   They  feel  very  strongly  about  it  and  there  are 

other  members  of  the  Commission  getting  this  feeling  from 
them,  and  I  V70uld  like  your  commoi  t  as  to  any  in  bet^-zeeen 
that  you  can  think  of  or  any  solution  to  prevent  what 
^^     happened  to  the  Cooper  Hughes  Bill  this  last  time,  V7hether 
^^     Cooper  Hughes  be  good  or  bad. 
^^  MR,  RENNIE:   The  Mandel  Bill  is  one  qualificatior 

^^     of  it  and  that  bill  was  passed,  it's  law  now,  to  let 
^'^  supplemental  appropriation  bills  pass  one  house  and  only 

^®     have  to  go  through  the  other  house.   That  will  alleviate 
^^     the  condition  they  are  talking  about  a  good  bit. 

MR.  BOND:   But  you  think  that  is  bad,  don't  you? 
MR.  RENNIE:  Well,  I  didn't  particularly  object 
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]_  to  it  when  it  v/as  done.   I  simply  made  a  comment  on  it 

2  that  it  might  be  an  inroad,  it  might  lead  to  other  revision^ 
that  could  be  a  v7hole  lot  worse.   I  simply  made  that 

4  comment  about  it.   It's  done,  any^-zay. 

5  MR.  SLICHER:   Taking  your  point  a  step  further  -- 

6  MR.  BOND:  Well,  I'm  sort  of  the  devil's  advocate 

7  I'm  saying  these  gentlemen  were  very  strong  about  it. 

8  THE  CHAIRMAN:  Well,  it  killed  the  Cooper  Hughes 

9  Bill. 

10  MR.  BOND:   That's  right. 

11  MR.  SLICHER:   The  deal  on  this  primarily  is  that 

12  the  Committee,  of  which  Senator  Hughes  was  Chairman,  the 

13  Senate  Finance  Committee,  could  have  possibly  gotten  the 

14  budget  out  of  Committee  tv^7o  weeks  prior  to  the  time  it 

15  did.  Nov7,  I  have  said  this  to  them  also,  because  what  they 
15  did,  they  tied  themselves  up  with  hearings  on  such  minutia, 

17  special  fund  agencies  like  your  Examining  Boards,  and  they 

18  had  them  come  down  there  for  hearings.   They  vzasted  whole 

19  mornings,  just  having  these  people  there,  when  they  could 

20  have  been  considering  something  more  important.   The  law 

21  sets  up  these  Examining  Boards  and  dedicates  their  funds 
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for  their  operation, 
g  Now,  if  they  feel  that  they  are  being  let  go 

scott  free,  although  V7e  examine  their  budgets  the  same 

4  as  we  do  any  other  budgets,  perhaps  they  have  a  point,  but 

5  I  don't  think  they  have  a  valid  point  because  they  could 

6  have  eliminated  a  lot  of  hearings  that  they  had  and  con- 

7  sidered  the  budget  and  brought  it  out  on  the  floor  at  least 

8  ten  days  to  t^vo  weeks  earlier. 

9  DR.  JENKINS:   This  has  nothing  to  do  with  the 

10  Constitution  but  I  don't  see  why  these  committees  don't 

11  hold  joint  hearings. 

12  MR.  RENNIE:  VTho  V7ere  the  people  so  vehement 

13  about  this? 

14  THE  CHAIRMAN:  Harry  Hughes,  Bill  James  and 

15  Roney. 

16  MR.  BOND:  They  were  saying  that  perhaps  the 

17  budget  should  be  considered  in  the  first  sixty  days  and, 

18  if  not,  perhaps  the  session  should  be  extended. 

19  MR.  RENNIE:   The  sooner  they  passed  the  budget, 

20  the  happier  I  would  be,  but  unless  this  is  changed,  of  course, 

21  the  Governor  still  has  veto  pov/er  over  supplemental 
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^  appropriation  bills,  but  you're  just  opening  up  the  pork 

2  barrel,  taking  the  lid  off  it,  and  under  the  other  provisions, 

in  here,  if  the  Governor  doesn't  act  on  the  bill,  if  it  is 

4  voted  on  and  sent  up  to  him,  I  don't  know  what  the  exact 

c  time  is,  if  he  doesn't  act  on  it,  either  reject  it  or  approve 

g  it,  then  it  comes  back  to  the  legislature  and  they  can  pass 

Y  it  over  his  veto.  Even  if  he  vetoes  it,  they  still  have 

Q  time  to  do  whatever  they  can. 

9  Now,  if  you  get  too  much  time  in  here  and  special 

IQ  interests  want  to  get  a  particular  bill  through,  and  they 

11  have  got  time  to  do  it,  why  they  can  pass  anything  they  V7ant 

12  through  there  in  the  v/ay  of  an  appropriation  bill. 
^3  THE  CHAIRMAN:   I  think  this  provision,  Cal  -- 
3^4            MR.  RENNIE:   This  provision  was  very  well  thought 
2^5  out  and  served  V7ell  over  the  years,  as  to  the  bonus  bills 

16  ^"^  "" 

^rj  THE  CHAIRMAN:   That's  it.   This  provision  saved 

18  the  State  from  having  a  veterans  bonus  today. 

3^9  MR.  RENNIE:   Now,  the  Cooper  Hughes  was  a  very 

20  unusual  thing.   Anybody  that  lived  with  that  thing  --  I 

21  don't  think  having  thirty  more  days  would  have  gotten  the 
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1  Cooper  Hughes  Bill  passed.   It  might  have  by  attrition 

2  and  public  opinion  building  up  so  badly  that  somebody  just 
5  had  to  give  in,  but  as  Jim  says,  the  passage  of  the  bill 

4  was  deliberately  held  back  to  kill  off,  in  this  instance, 

5  the  Cooper  Hughes  Bill,  and  who  was  it  done  by? 

6  MR.  BOND:  Have  I  hit  the  point  that  was 

7  discussed  the  other  night? 

8  MR.  BROOKS:   That's  right.   I  might  make  t\<ro 

9  points.   Bearing  out  what  Mr.  Slicher  said.  Speaker  Mandel 

10  has  read  into  a  hearing  record  that  at  the  last  session  of 

11  the  legislature,  they  could  have  easily  expedited  the 

12  presentation  of  the  budget  by  ten  days  or  t^7o  V7eeks.   The 

13  second  thing  I  would  like  to  pursue;  I  gather,  Mr.  Rennie, 

14  there  is  nothing  really  inherently  challenging  by  the 

15  Mandel  Amendment  to  the  executive  control  and  the  executive 

16  budget  itself,  insofar  as  it  goes.   It  is  only  insofar  as 

17  it  paves  the  way  or  encourages  other  amendments,  that  it 

18  would  jeopardize  -- 

19  MR.  RENNIE:   That's  right.   I  thought  I  stated 

20  that  as  clearly  as  I  could.  VJell,  the  Governor  signed  it. 

21  So,  again,  it  is  his  -~ 
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1 

MR.  BOND:   Thank  you  very  much.   One  more 

2 

question. 

1 

3 

I 
MR,  RENNIE:   Let  me  put  one  more  thought  in. 

4 

This  provision  in  here  might  hinder  some  good  legislation, 

5 

but  it  stops  an  awful  lot  of  bad  legislation,  believe  me. 

6 

MR.  BOND:  V/ell,  it's  very  important  for  us  to 

7 

hear  this,  I  feel.   Can  we  do  away  with  Sub-Section  12, 

8 

which  calls  for  a  public  hearing  by  the  Governor  on  the 

9 

budget  items  before  the  budget  is  presented? 

10 

MR.  RENNIE:  Well,  this  was  done,  in  my 

11 

experience,  once.  Herbert  O'Connor  during  his  term,  and 

' 

12 

I  believe  --  no,  it  wasn't  the  budget.  At  one  time  he 

13 

had  public  hearings  in  the  House  Chamber  in  Annapolis  on 

14 

the  budget  and  invited  the  department  heads  dov7n  there  to 

15 

explain  the  budgets  and  invited  the  general  public  to 

16 

attend  those  hearings. 

17 

As  far  as  the  general  public  was  concerned,  there 

18 

was  so  little  interest  in  it,  that  it  has  never  been  done 

19 

since. 

20 

DR.  JENKINS:  He  would  still  have  the  freedom 

21 

to  do  this,  if  this  section  v/eren't  in  here. 
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1  •         MR.  RENNIE:   Sure.   The  Governor  could  do  any thin 

2  he  wanted  with  it. 

3  MR.  SACHS:   Could  I  ask  one  short  question, 

4  gentlemen? 

5  MR.  RENNIE:   It's  purely  permissive. 

6  MR.  SACHS:  Mr.  Rennie,  Mr.  Slicher,  we  talked 

7  before  about  what  impediments,  if  any,  the  mandatory 

8  aspects  of  the  education  budget,  as  a  constitutional  matter 

9  might  present,  and  I  think  I  understand  your  reactions  to 

10  that. 

11  Do  you  have  any  special  reactions  to  the  fact 

12  that  the  judicial  and  the  legislative  budgets  are  also 

13  mandatory,  can  not  be  revised  by  the  Governor?  Has  that 

14  in  practice  proven  difficult,  in  this  Constitution? 

15  MR.  SLICHER:   No,  because  the  judiciary  of  its  vety 

16  nature  has  been  very  cooperative.  As  a  matter  of  fact, 

17  it  is  up  to  almost  the  deadline  of  the  date  that  we  have 

18  to  go  to  the  printer  with  it.   If  there  is  some  adjustment 

19  dov7nward,  they  don't  hesitate  to  call  us  and  say,  vzell, 

20  now,  V7e've  got  so  much  money  in  here  for  retirement,  the 

21  judges  and  judges'  wives.   A  certain  judge  died  or  some 
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1  widov7  died,  and  you  can  reduce  this  amount  by  this  amount. 

2  They  have  been  very  cooperative  in  this  v/ay  and,  naturally, 

3  it  V7orks  both  V7ays. 

They  come  along  and  they  say,  the  Governor  hasn't 

5     appointed  someone  to  this  position.  We're  going  to  have 

^     this  judge's  salary  left  over.  You  can  freeze  that  or 

'^     if  they  need  something  like  this  --  what  is  this  Court  deal 

°    where  they  have  to  pay  -- 

^  MR.  RENNIE:   Indigent  Court  costs. 

MR.  SLICHER:  Yes,  and  this  has  gone  out  of 
sight  since  the  bill  was  inaugurated.   It  started  V7ith 
something  like  $5,000  and  I  think  V7e  spent  something  like 
^3    $100,000  a  year  on  that. 

^^  MR.  SACHS:  As  a  partial  beneficiary  of  that 

15    fund,  I  don't  want  to  quarrel  with  you. 
1^  MR.  RENNIE:   Again,  the  judiciary  budget  is 

^"^  almost  all  controlled  by  law.   The  State  judges'  salaries 

are  set,  the  number  of  judges  are  set  by  law.   You  have 
1^    to  pass  a  lav7  to  get  another  judge  appointed.   There  might 
^^    be  too  many  judges.   I  don't  know. 
^^  MR.  SLICHER:  As  far  as  the  legislature  is 
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concerned,  following  the  question  to  its  conclusion,  we 
2     have  had  very  little  difficulty  with  the  legislature.  As 

a  matter  of  fact  they  try  to  keep  theirs  as  low  as  they  can 
^  and  then  finagle,  if  they  need  some  more  money  for  somethin 
5  rather  than  go  in  with  too  large  a  budget. 
^  MR.  BROOKS:  Who  prepares  their  budget? 

^  MR.  SLICKER:   It  is  done  by  the  speaker  and 

8    President. 

^  MR.  BROOKS:  They  literally  prepare  it  themselves 

^^  MR.  RENNIE:  And  they  do  sit  down  with  us. 

MR.  SLICHER:   They  go  over  it  with  us. 
MR.  RENNIE:  V7e  do  the  spadework  for  them.  We 
^^    print  up  the  budget  request  sheets  from  the  departments, 
"*■*    and  we  have  so  many  copies  of  them.  We  have  to  have 
^^    extra  copies  V7hen  they  come  in  and,  when  they  come  in, 
^^    Dr.  Cooper,  of  Official  Research,  and  our  printing  man, 
^^  and  a  man  from  the  Budget  Bureau  are  there  and  we  sit 

down  and  go  over  their  budget  item  for  item,  a nd  I  will 
^^    say,  is  this  all  right?  Do  you  want  to  change  this? 

^^  Of  course,  the  salaries  are  set  by  law,  mileage 
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without  changing  the  law,  in  the  case  of  their  salaries, 
where  they  have  any  jurisdiction  over  and  if  they  v/ant  to 
pay  a  doorman  more,  if  they  want  to  put  on  t\7o  more  doormen 
they  sit  down  and  argue  about  it.   They  try  to  keep  it 
equal.   They  put  one  on  the  Senate  and  they  want  one  in  the 
house.  So,  professional  jealously  gets  in  there. 

As  a  rule,  they  are  very  conservative.  Now,  the 
telephone  bills,  that's  a  right  tough  one.   I  guess  there 
are  more  ways  for  using  phones  than  anything  else,  but  I'll 
say  our  legislature,  just  like  everybody  else  in  the  State, 

,,    V7ith  the  exception  of  higher  education,  has  been  very 

ng    conservative.  Maybe  Welfare. 

__  MR.  BROOKS:   1  want  to  find  out  who  actually  is 

13 

,  .    in  charge  of  the  budget  for  the  judiciary? 

THE  CHAIRMAN:   Well,  we  all  knoxAZ  that. 
MR.  RENNIE:   In  the  judiciary,  with  the  administra 
tor  of  the  Courts,  Simon  Sobelof:^,  it  has  worked  very  well. 
Invernizzi  is  a  very  fine  person  and,  if  anything,  he's 
tighter  than  I  am.  We're  very  fortunate  in  getting  people 
like  that.   I  guess  the  Chief  Judge  has  the  authority  for 
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of  Appeals. 

THE  CHAIRllAN:   I  certainly  do  appreciate  your 
discussion  this  morning  and  I  might  suggest  and  certainly 
invite  either  one  or  both  of  you,  and  suggest  you  may  want 
to  stay  because  I  have  a  feeling  that  the  rest  of  the  day 
is  going  to  be  devoted  to  your  domain,  namely  the  budget 
amendment  to  the  Constitution.   So,  if  you  would  like  to 
say  and  perhaps  join  in  the  discussion,  I  would  like  to 
have  you  do  it.   If  business  calls  you  elsewhere,  V7hy  we 
understand  that  you  are  pretty  busy  fellows. 

MR.  REMIE:   I  would  like  to,  but  I  don't  want 
--  we're  tvzenty  minutes  overtime  nov7.   Let's  stick  out  the 


morning. 


THE  CHAIRMAN:  All  right,  let's  take  a  five- 


minute  recess . 

(At  this  point  there  was  a  short  recess.) 
THE  CHAIRMAN:  Gentlemen,  our  second  guest  this 
morning  is  Mr.  Charles  Benton,  Budget  Director  of  the  City 
of  Baltimore  who  has  a  great  deal  of  experience  in  the 
field  of  public  finance.   So,  Charlie,  if  you  have  a 
prepared  statement  which  you  would  like  to  summarize,  this 
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•^     looks  pretty  long  -- 

^  MR.  BENTON:   I  don't  think  it  will  take  very 

long. 

THE  CHAIRMAN:  All  right,  go  right  ahead. 

^  MR.  BENTON:   I  may  paraphrase  it  in  part,  in  the 

interest  of  saving  time.   I  shall  confine  my  remarks,  as 
far  as  possible,  to  the  area  of  local  finance.  You  have 
discussed  the  various  areas  of  State  finance  with  Mr. 
Rennie.   In  some  areas  these  two  will  overlap,  and  so  it 
will  be  necessary  at  times  to  make  some  reference  to  State 
local  relationships. 

"The  first  area  which  I  should  like  to  discuss 
is  that  of  the  creation  of  indebtedness  by  local  political 
subdivisions.  At  the  outset,  it  is  my  understanding  that 
your  Commission  V7ill  probably  continue  to  regard  Baltimore 
City  as  a  county  for  the  purpose  of  finance  and  powers  of 
local  government.  My  remarks,  therefore,  will  concern 
themselves  with  the  delegation  of  power  that  I  would 
recommend  to  the  t\'7enty-four  major  political  subdivisions 
of  the  State. 

"The  present  constitutional  provision,  as  set 
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1  forth  in  Article  11-A,  requires  that  prior  authorization 

2  of  the  General  Assembly  be  obtained  before  Baltimore  City 
5  undertakes  the  issuance  of  any  bonds.  However,  this 

4:  limitation  is  not  imposed  on  any  of  the  Charter  Counties, 

5  and  under  the  Express  Powers  Act,  such  counties  may  incur 

6  indebtedness  up  to  fifteen  per  cent  of  their  assessable 

7  basis.   The  City  of  Baltimore  is  disadvantaged  by  the 

8  requirement  of  prior  legislative  authorization  for  the 

9  creation  of  debt  in  that  it  materially  lengthens  the  cycle 

10  bet^.<7een  the  initiation  of  capital  improvement  projects  and 

11  their  completion.   During  the  period  between  legislative 

12  authorization  and  initiation  of  the  projects,  V7e  have 

13  frequently  experienced  substantial  increased  costs,  changes 

14  in  concepts  and  scopes,  and  other  facts  that  have  had  the 

15  effect  of  rendering  it  difficult,  if  not  impossible,  to 
.16  proceed  under  the  terms  of  the  enabling  legislation. 

17  "As  an  example,  in  1959  the  legislature  authorizecl 

18  a  $3,000,000  loan  to  the  City  of  Baltimore  for  the  purpose 

19  of  constructing  a  combined  health  and  morgue  facility. 

20  Subsequent  developments  resulted  in  the  State  assuming  the 

21  responsibility  for  laboratory  services  of  the  City  Health 
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1  Department  and  the  concomitant  conclusion  that  the 

2  administrative  services  provided  by  the  Health  Department 

3  should  be  incorporated  as  part  of  a  municipal  annex  and 
4:  not  as  part  of  a  joint  facility.   Thus,  the  proposed  com- 

5  bined  health  and  morgue  facility  never  materialized  as 

6  such,  and  the  City  was  required  to  go  back  to  the  legis- 
V  lature  to  obtain  separate  authorization  for  the  morgue 

8  building.   The  former  enabling  legislation  is  still  on  the 

9  books  but  probably  will  never  be  utilized,  in  my  opinion. 
10  "Another  authorization  of  the  State  legislature, 
^^  f)r  example,  in  the  case  of  the  Jail,  specified  precise  sitep 

12  and  other  factors  V7hich  later  proved  to  be  impossible  of 

13  development.   It  is,  therefore,  to  the  advantage  of  the 

14  City  to  shorten  the  cycle  bet\7een  the  inception  of  the 

15  project  and  the  actual  construction  thereof,  and  specif icaljLy 

16  eliminate  the  requirement  of  obtaining  prior  authorization, 

17  by  the  State  legislature."  . 

18  Now,  I  could  cite  numerous  examples  along  these 

19  lines.   For  example,  in  some  case  we  had  to  go  back  two  or 

20  three  times  because  of  changed  conditions  and  costs. 

"Today,  legislative  authorization  exists  for 
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$26,200,000  of  loans,  the  majority  of  which  V7ill  not  be 
submitted  to  the  voters  until  1968,  or  later.   By  contrast, 
we  have  less  than  $25,000,000  in  addition  to  the  foregoing 
that  has  been  approved  by  the  voters  and  is  available  for 
appropriation.  The  existence  of  large  sums  of  loan 
authorizations  is  certainly  a  factor  in  the  establishment 
of  credit  ratings. 

"We  therefore  recommend  that  neither  the 
Constitution  nor  the  legislature  be  empoxvfered  to  place 
upon  the  t^'7enty-four  major  political  subdivisions  any 
restrictions  insofar  as  the  creation  as  debt  is  concerned. 
On  the  other  hand,  V7e  do  not  believe  that  the  requirement 
of  submitted  proposed  loans  to  referendum  be  continued." 

DR.  JENKINS:  To  interrupt;  you  oppose  even  the 
fifteen  per  cent? 

MR,  BENTON:  Yes.  'I  would  oppose  any  limitation 

THE  CHAIRMAN:   Charles,  did  I  hear  you  correctly 
when  you  said  you  vzould  recommend  the  legislature  have  no 
authority  over  the  t\'7enty-four  new  counties? 

MR.  BENTON:  Yes. 

THE  CHAIRMAN:   Don't  you  really  mean  have  no 
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1  authority  over  the  Charter  Counties,  because  --  . 

2  MR,  BENTON:  At  present,  yes,  but  I  do  not  know 

3  what  may  come  out  of  your . deliberations  in  reference  to  the 

4  classification  of  counties. 

5  THE  CHAIRMAN:  But  what  you  are  saying  is,  in 

6  effect,  that  so  long  as  V7e  have  strictly  a  County  Commissioi- 

7  er  type  of  government,  that  it  would  be  proper  in  that  case 

8  for  the  legislature  to  control? 

9  MR.  BENTON:   I'm  not  certain  of  that.   Does  the 

10  Constitutional  Revision  Commission  not  have  under  con- 

11  sideration  the  classification  of  counties  by  population 

12  groups? 

13  THE  CHAIRMAN:   It  does,  but  again  let  me  put 

14  my  question  to  you.  Assume  that  the  counties  are  to  stay 

15  as  they  are,  then  your  recommendation  only  goes  to  the 

16  Charter  Counties? 

17  MR,  BENTON:   I  would  see  no  reason  why  Prince 

18  George's  County,  which  is  riot  a  Charter  County,  woi Id  need 

19  to  go  to  the  legislature. 

20  THE  CHAIRMAN:   I  think  the  reason  is  that  the 

21  County  Commissioners  do  not  have  the  authority  to  pass  a 
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lav7. 

MR.  BENTON:   Right. 

THE  CHAIRMAN:   And  you  have  to  have  a  law  before 
you  can  have  a  bond  issue,  and  if  you  are  going  to  give 
that  kind  of  liberty  to  Prince  George's,  even  though  it  is 
very  big  and  a  sophisticated  county,  it  seems  to  me  you  will 
have  to  give  it  to  Carroll  County  vjhich  is  smaller  and  be- 
coming sophisticated  and  still  have  to  go  into  Garrett 
County,  V7here  you've  got  perhaps  more  of  a  rural  situation. 

MR.  BENTON:   By  contrast,  none  of  the  municipali- 
ties except  Baltimore  City  need  to  go  to  the  legislature 
to  create  a  debt,  no  matter  how  large  or  how  small  they 
may  be. 

THE  CHAIRIIAN:  That  is  because,  of  course,  you 
have  complete  home  rule  for  the  municipalities,  and  it 
seems  to  me  that  where  you  have  complete  home  rule,  then 
your  recommendation  is  consistent;  but  v;here  you  don't 
have  complete  home  rule  and  where  the  legislature  has  not 
vested  in  the  local  elected  officials  the  power  to  pass 
lav7s,  then  it  seems  to  me  that  your  recommendation  ought 
perhaps  be  confined  to  the  places  where  there  has  been 
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law. 

MR.  HOFF:   I  don't  know  that  I  disagree  with  the 
theory  that  the  counties  should  be  given  the  right  to  issue 
bonds  on  their  own,  at  least  to  have  home  rule  to  that 
extent . 

THE  CHAIRMAN:   I  take  it,  that  is  what  Charlie 
is  saying. 

MR.  BENTON:  Well,  my  recommendation  includes 
that  they  be  submitted  to  referendum. 

MR.  HOFF:  Yes,  but  without  legislative  action? 
MR.  BENTON:  Yes. 


point. 


THE  CHAIRMAN:   Yes.   I  wanted  to  clarify  that 

MR.  BENTON:   So  much  for  the  first  recommendation 
"The  second  recommendation  that  I  submit  for 
consideration  is  that  the  subdivisions  should  not  be 
required  to  pay  the  salaries  of  any  State  employees,  nor 
the  expenses  of  operating  State  offices,  over  which  they 
have  no  direct  control.   In  the  case  of  the  City  of 
Baltimore,  this  would  include  the  Supervisors  of  Elections, 
the  Board  of  Liquor  License  Commissioners,  and  the  various 
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divisions  and  supporting  services  of  the  Courts." 

MR.  BOND:   Can  I  interrupt?  Assuming  complete 
home  rule,  those  offices  would  revert  back  to  the  local 
subdivisions,  would  they  not? 

MR.  BENTON:  No,  not  necessarily  the  Courts. 

THE  CHAI1^4AN:   In  other  v7ords,  you  are  opposed 
to  any  supplementation  to  any  judges'  salaries? 

MR.  BENTON:   I'll  get  to  that  in  a  moment.  Yes, 
I  am. 

"In  some  instances,  such  as  the  Board  of  Liquor 
License  Commissioners,  present  State  law  requires  the  City 
of  Baltimore  to  appropriate  whatever  expenditures  are 
certified  to  us.  Under  this  system,  the  operations  of 
such  departments  are  not  subject  to  the  organization  and 
management  analyses  that  are  exercised  by  the  State  Bureau 
of  the  Budget  in  reference  to  the  State  offices  supported 
by  State  funds,  nor  can  they  be  subjected  to  the  City's 
budgetary  provisions,  as  the  City  has  no  control  or 
authority  over  the  operations.   In  making  this  recommendation. 
I  am  cognizant  of  the  fact  that  the  implementation  may  re- 
quire some  adjustment  in  State-local  finances.   I  express 
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1  the  viev7  that  the  City  would  be  agreeable  to  relinquishing 

g  the  equivalent  amounts  of  State  grants,  if  necessary,  to 

3  effect  the  type  of  adjustment  recommended. 

4  "Anyone  who  has  studied  the  method  of  financing  ou|r 

5  court  systems  would  reach  the  inescapable  conclusion  that 

6  we  have  a  "hodge-podge"  inefficient,  antiquated,  expensive 

7  and  illogical  arrangement.  May  I  cite  just  a  few  of  the 

8  many  examples  to  prove  my  point. 

9  "Associated  Judges  of  the  Supreme  Bench  of 

10  Baltimore  City  are  currently  paid  a  salary  of  $25,000; 

11  $14,000  coming  directly  from  the  City  and  $11,000  coming 

12  directly  from  the  State.  However,  in  reference  to  the 

13  $14,000  paid  by  the  City,  the  State  currently  reimburses 

14  the  City  to  the  extent  of  $8,500,  resulting  in  a  net 

15  cost  to  the  City  of  only  $5,500,  plus  pensions. 

16  "In  the  area  of  Probation,  the  City  of  Baltimore 

17  v/as  a  pioneer  in  establishing,  pursuant  to  an  act  passed 

18  by  the  General  Assembly  in  1933,  its  own  Probation  Depart- 

19  ment.   The  City  pays  the  full  cost  of  operating  this 

20  department.   The  majority  of  counties,  however,  have  not 

21  established  separate  Probation  Departments  in  the  State, 
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1  through  the  Department  of  Parole  and  Probation,  has 

2  assumed  this  responsibility.   In  some  of  the  larger 
5  counties,  such  as  Prince  George's  County,  you  V7ill  find 

4  Probation  Departments  supported  by  both  local  funds  and 

5  State  funds.   Such  diverse  arrangements  have  no  justifica- 

6  tion  in  financial  equity  or  efficiency." 

7  Of  course,  earlier  in  this  statement  I  proposed 

8  that  all  of  the  State  offices  and  their  supporting  services 

9  V7hich  would  include  Probation,  should  be  supported  by  the 

10  State. 

11  "Many  of  the  ancillary  offices  of  the  Courts 

12  are  financed  from  fees.   Such  systems  violate  all  recognizejd 

13  sound  budgetary  precepts.  ^Thatever  positions  and  offices 

14  are  required  for  the  efficient  conduct  of  the  Courts,  and 

15  allied  services  should  be  budgeted  from  General  Funds; 

16  whatever  revenues  are  generated  from  these  offices  should 

17  be  included  in  the  budget  as  a  general  fund  revenue  item." 

18  Again,  in  making  this  recommendation,  it  is  not 

19  made  in  the  interest  of  simply  shifting  costs  to  the  State, 

20  because  there  are  a  number  of  revenues  generated  by  the 

21  Courts  through  the  Sheriff's  Office,  in  particular,  and  in 
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Municipal  Court  through  the  court  costs,  the  fines  going 
to  the  State  and  costs  coming  indirectly  to  the  City.   So, 
there  are  many  areas  of  revenues  that  we  v/ould  be  for- 
feiting. 

THE  CHAIRMf\N:  You  would  be  forfeiting  quite 
a  bundle  in  the  Traffic  Court,  wouldn't  you?   It's  well 
over  a  million  dollars . 

MR,  BENTON:   That  is  correct,  but  there  would 

be  -- 

THE  CHAIPvl-IAN:  You  get  $4  for  every  case, 
V7hether  a  fine  is  levied  or  not,  don't  you?  What  sense 
does  that  make? 

MR.  BENTON;  We  receive  the  fine  resulting  from 
the  violation  of  a  municipal  ordinance,  such  as  parking 
violations . 

THE  CHAIRMAN:  You  get  all  of  that. 

MR.  BENTON:  We  get  all  of  that.  We  get  all 
costs.   I  think  costs,  now  it  depends  on  whether  you  mail 
your  ticket  in  or  not;  I  think  it's  fifty  cents,  if  I 
remember  correctly,  and  then  the  fines  as  a  result  of 
moving  violations  now  go  to  the  State. 
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THE  CHAIRl'lAN:   But  you  get  $4  for  each 
conviction,  no  matter  whether  -- 

MRS.  MARGARET  KOSTRITSKY:   No. 

THE  CHAIRMAN:  That's  what  I  was  told  just 
yesterday. 

MRS.  KOSTRITSKY:  There  is  an  assessment  for 
$4  via  Criminal  Court.   In  Traffic  Court,  the  Court  costs 
assessed  is  $1,  at  the  present  time. 

THE  CHAIRMAN:  VThat  I  am  talking  about  is  the 
State. 

MRS.  KOSTRITSKY:   No,  that  is  applicable  only 
to  the  counties. 

THE  CHAIRMAN:  Wait  a  minute.   The  State 
Department  of  Motor  Vehicles  remits  to  Baltimore  City  a 
certain  part  of  the  fines,  motor  vehicle  fines. 

MR.  BENTON:  Yes.   This  is  to  reimburse  us, up  to, 
I  think  it's  $60,000  for  the  cost  of  the  six  judges.   That 
is  what  it  was  at  one  time,  \7hether  it  has  been  increased 

r 

THE  CHAIRMAN:   You  better  check  with  the 
Commissioner  of  Motor  Vehicles,  because  they  think  they  do. 
They  send  you  a  check. 
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MR.  BENTON:  Here  again,  it's  indicative  of  the 
arrangemonts  that  have  been  — 

THE  CHAIRMAN:   Let  me  see  if  I  understand  your 
recommendations.   You  say  the  Municipal  Court  -- 

MR.  BENTON:  All  Courts. 

THE  CHAIIIMAN:  Well,  let's  keep  it  to  the 
Municipal  Court.   The  Municipal  Court  should  be  paid  for 
by  the  State  and  all  revenues  generated  by  that  Court 
should  go  to  the  State?  In  other  words,  the  State  should 
operate  the  whole  shebang? 

14R.  BENTON:   Not  just  the  Municipal  Court. 

THE  CHAIRl'IAN:  Well,  I 'm  not  saying  just  the 
Municipal  Court.   I  am  saying  the  Municipal  Court. 

MR.  BENTON:  Yes. 

THE  CHAIR1>IAN:      The  same  for   the  People's  Court? 

MR.    BENTON:     Yes. 

THE  CHAIRi-IAN:   The  same  for  all  the  other  Courts? 

MR.  BENTON:  All  the  Courts,  correct. 

THE  CHAIRl'lAN:   In  other  words,  the  State  picks 
up  the  tab  for  everything? 

MR.  BENTON:   Yes. 
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THE  CHAIRI.IAN:  And  gets  all  the  revenues? 

MR.  BENTON:   That's  right. 

THE  CHAIRMAN:   And,  also,  vjould  you  agree  that 
the  State  ought  to  provide  the  Courts,  the  Court  House? 

MR.  BENTON;  Yes. 

THE  CHAIRMAN:  And  I  agree. 

MR.  BENTON:  And  I  further  recommend,  Dick,  that 
this  be  a  general  fund  operation,  instead  of  operating  out 
of  fees,  as  many  of  these  offices  have  done  over  the  years. 

THE  CHAIl^-IAN:   I'm  going  to  make  this  recommenda- 
tion to  the  Bar  Association  in  July,  Charlie.   Can  I  quote 
you  as  saying  -- 

MR.  BENTON:  Yes,  indeed.  I  don't  know  whether 
you  v/ant  me  to  go  into  detail  or  not,  but  at  the  outset  I 
made  the  statement  that  we  have  a  makeshift,  hodge-podge, 
inefficient  arrangement. 

"As  an  example  of  this,  fines  that  are  imposed 
by  the  Criminal  Court,  V7ith  the  approval  of  the  Judge, 
may  be  paid  to  the  Department  of  Probation  on  an  installment 
basis.  In  reference  to  such  payments,  the  Probation  Depart- 
ment deducts  a  t\7o  per  cent  commission,  which  incidentally 
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is  remitted  to  the  City,  and  remits  the  balance  to  the 
Sheriff.  The  Sheriff,  in  turn,  deducts  six  per  cent,  which 
deduction  is  separately  accounted  for  and  later  turned  over 
to  the  City,  and  remits  the  balance  remaining  either  to  the 
City  or  State,  depending  on  the  nature  of  the  fine." 

Here  we  have  a  multiple  handling  of  — 

DRo  JENKINS:   Is  this  a  statutory  provision? 

MR.  BENTON:  Yes,  sir.  Now,  here  v/e  have  a 
multiplicity  of  handling  funds  by  various  offices,  a 
deduction  from  the  top  by  percentage  by  each. 

MR,  BOND:  How  does  this  apply  to  the 
Constitution? 

MR.  BENTON:   I'm  not  certain  whether  there  is 

any  -  - 

MR.  BOND:   Go  ahead.   I'm  sorry. 
.  MR,  BENTON:   —  vzhether  the  constitutional 
provision  v7ould  sanction  the  present  practice.   I  am 
suggesting  that  the  Constitution  provide  that  these  be 
State  offices . 

MR.  BOND:   I  see.  Thank  you. 

THE  CHAIPnI'IAN:      Actually,    for  example,   how  it 
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1  applies  is,  in  the  Judicial  Committee,  they  are  going  to 

2  come  up  with  a  recommendation  of  the  Bar  Association's 
5  recommendation  of  a  system  of  Municipal  Courts.   Our 

4r  report,  v;hich  you  v/ill  get,  v;ill  show  how  this  will  be 

5  implemented,  through  payment  of  all  salaries  by  the  State. 

6  So,  it  does  have  -- 

7  MR,  BOND:   I  see  V7here  it  does  cut  across  -- 

8  MR.  BENTON:  "V/hat  I  have  said  in  connection  vjith 

9  the  Probation  Department  and  the  Sheriff  applies,  with  some 

10  degree  of  variat5-on,  to  the  other  Court  Clerks.   Although 

11  I  realize  that  such  is  probably  not  the  province  of 

12  this  Committee,  I  would  be  remiss  if  I  did  not  e^qjress  the 

13  view  that,  in  my  opinion,  these  operations  would  be  much 

14  more  efficient  were  the  Clerks  of  the  Courts  not  elected, 

15  but  appointed  pursuant  to  the  provision  of  the  State  Merit 

16  System." 

17  MR.  BOND:  Excuse  me.  How  about  the  Register  of 

18  Wills?  Do  you  have  any  suggestions  -- 

19  J4R,  BENTON:   Yes,  I  would  include  the  Register  of 

20  VZills  as  an  adjunct  to  the  Court  System. 

21  MR.  BOND:   Because  they  run  their  offices  on  the 


Court  Rcporten 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitiblr   Building 
Baltimore  2,   Maryland 


Ltxinglon  9-6760 


1 

2 

3 

4 

5 

6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


72 


fees  they  collect.  You  would  throw  that  in? 

MR.  BENTON:   Yes.   I  refer  to  Courts  in  the 
sense,  perhaps,  of  all  those  agencies  that  service  the 
Courts  or  are  housed  in  the  Court  House,  although  I  do  not 
necessarily  limit  such  agencies  to  those  presently  in  the 
Court  House.   They  refer  to  those  housed  there  at  the 
present  time. 

"In  addition  to  the  State  requiring  the  City 
to  pay  the  salaries  of  certain  employees  and  other  expenses 
as  previously  mentioned,  the  State  legislature,  over  the 
years,  has  enacted  an  untold  number  of  bills  which  have 
forced  the  City  to  spend  millions  of  dollars  for  municipal 
operations  completely  devoid  of  any  State-wide  concern. 

"For  example,  frequently  the  State,  acting  upon 
the  behest. of  special  interest  groups,  has  liberalized  the 
provisions  of  the  Policemen's  Pension  System  which  modi- 
fication, over  the  years,  has  actually  cost  the  City 
millions  of  dollars."  They  have  one  of  the  best  pension 
systems,  I  think,  going. 

"I  therefore  propose  that  the  Constitution  provide 
that  no  State  legislation  requiring  increased  local 


Court  Reporters 


THE  JACK  SALOAtON   REPORTING  SERVICE 
100  Equitablr  Building 
Baltimore  2,  Maryland 


Lexinflon  9(i760 


73 


1  expenditures  become  effective  until  approved  by  the  local 

2  governing  body,  unless  the  State  legislature  provides 
5  sufficient  funds  to  meet  the  increased  cost  of  the  local 
4r  expenditure. 

5  "The  third  subject  I  propose  to  discuss  is  that 

6  of  taxation.   It  is  generally  acknov/ledged  that  there  are 

7  only  three  broad-based  taxes:  The  income  tax,  the  sales 

8  tax,  and  the  property  tax.  At  the  present  time,  the  State 

9  appropriates  for  its  own  use,  to  a  greater  or  lesser  extent, 

10  all  three  of  these  sources.   The  local  subdivisions  tradi- 

11  tionally  have  had  available  only  the  property  tax  as  a  major 

12  source.   The  1966  legislature,  in  special  session,  respond- 

13  ing  to  the  desperate  financial  plight  of  Baltimore  City,  did 
1^  authorize  for  one  year  only  a  local  income  t^x-,  this  authori 

15  zation,  for  the  purpose  of  my  discussion,  will  be  ignored 

16  because  of  its  limited  duration.   On  the  other  hand,  the 
IV  Cooper  Commission,  of  which  I  was  a  member,  recommended 

18  that  the  property  tax  be  reserved  to  the  political  sub- 

19  divisions.   Currently,  the  State  utilizes  the  property  tax 

20  to  service  its  bonded  debt.   The  current  State  rate  of 

21  fifteen  cents  per  $100  of  assessed  valuation  returns  to  the 
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State  approximately  five  per  cent  of  the  total  property 
tax  revenues  that  are  levied  for  State-local  purposes.   I 
v/ould  recommend  that  the  Constitution  decree  that  the 
property  tax  source  be  reserved  for  the  exclusive  use  of 
the  political  subdivisions. 

"Essential  to  the  exercise  of  the  power  to  impose 
a  tax  on  real  property  is  an  adequate  method  of  determining 
assessed  value.  Many  of  the  State-local  grants-in-aid  are 
based,  in  part  at  least,  upon  assessable  v/ealth  on  the 
theory  that  the  subdivisions  with  a  higher  assessable  per 
capita  wealth  are  in  a  better  position  to  meet  local  govern-- 
ment  expenditures.   The  State  of  Maryland  has  been  recogniz(^d 
nationally  for  the  excellence  that  has  been  achieved  in 
assessment  practices."  Of  course,  our  Chairman  V7as  a 
pioneer  in  this  particular  movement;  your  Chairman,  I  shoulcj 
say. 

"Although  far  from  perfect,  the  degree  of  uniforraitj 
in  assessment  practices  nov7  enjoyed  could  not  have  been 
achieved  without  direction  from  the  State  legislature  and 
compliance  by  the  State  Department  of  Assessments  and  Taxa- 
tion.  Although  it  is  recommended  that  the  property  tax 
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be  reserved  for  local  purposes,  I  \N7ould  also  recommend  that 
the  State  continue  and  perhaps  expand,  its  role  in  the 
assessment  processes.   For  the  reason  that  under  these 
recommendations  the  property  tax  revenues  v7ould  be  reserved 
exclusively  for  the  subdivisions,  I  would  suggest  the 
possibility  that  the  subdivisions,  on  some  equitable  basis, 
reimburse  the  State  for  the  cost  of  its  role  in  the  assessing 
process," 

This  is  not  necessarily  something  that  should  be 
done  in  the  Constitution,  but  something  can  be  raised  as  to 
the  question  of  the  role  of  the  Department  of  Assessments 
and  Taxation  were  such  a  provision  placed  in  the  Constitution, 
as  to  reserving  the  property  taxes  for  local  purposes. 

"As  to  the  other  Wo  broad-based  taxes,  the 
income  tax  and  the  sales  tax,  I  would  recommend  State 
administration  with  a  provision  for  the  sharing  of  either  or 
both  with  the  subdivisions  on  such  basis  as  may  be  determine<!l 
from  time  to  time  by  the  State  legislature.  I  believe  we  ai:. 
recognize  the  fact  that  the  assessable  basis  no  longer  pro- 
vides an  adequate  revenue  source  to  defray  the  increasing 
cost  of  expenditures  brought  about  by  rapid  urbanization, 
inflation  and  demands  of  our  citizens  for  more  and  better 
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services, 

'\\fe  likewise  recognize  that  ox-mership  of 
property  represents  an  increasingly  poorer  criteria  for  the 
payment  of  taxes  in  comparison  to  income  and  other  measures. 
Political  subdivisions  throughout  the  nation  have  been 
turning  more  and  more  to  the  sales  tax  and  the  income  tax 
areas.   For  example,  t^'7o -thirds  of  the  major  cities  of  this 
nation,  in  addition  to  levying  a  property  tax,  have  also 
enacted  either  a  sales  tax  or  an  income  tax  as  a  second 
broad-based  revenue  source.   Although  I  do  not  recommend 
that  the  Constitution  earmark  any  specific  proportions  of 
either  of  these  tv7o  taxes  for  local  needs,  the  General 
Assembly  should  be  empowered  to  allocate  such  proportions 
of  the  proceeds  of  these  two  sources,  and  any  other  sources, 
in  fact,  to  its  political  subdivisions  as  may  be  needed  fror 
time  to  time. 

"In  this  connection,  I  would  be  remiss  if  I  did 
not  mention  the  excellent  recommendations  of  the  Cooper 
Commission  which  \7ould  have  reserved  the  income  and  sales 
taxes  for  the  State,  but  would  have  allocated  the  proceeds 
of  State-collected  sales  taxes  to  the  local  subdivisions. 
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based  upon  local  need  and  ability. 

2  "The  final  area  which  I  would  have  you  consider 

3  is  one  which  involves  primarily  local  fees,  taxes  and  other 
4r  miscellaneous  revenue  sources  of  a  local  nature.   At  the 

5  outset,  my  thesis,  simply  stated,  is  one  in  which  revenue 

6  sources  that  are  primarily  local  in  nature  should  be  re- 

7  served  to  the  local  subdivisions.  Examples  of  possible 

8  revenue  sources  v/hich  are  of  a  strictly  local  nature  v7ould 

9  include  revenue  from  licenses  such  as  box>7ling  alleys,  pool 

10  tables,  music  boxes,  garages  and  traders,  and  taxes  V7ith  a 

11  local  flavor  such  as  admission  taxes.  At  the  present  time, 

12  and  this  is  important,  gentlemen,  there  is  much  duplication 

13  bet\7een  the  State  and  the  subdivisions  in  the  imposition  of 

14  such  local  changes  and  charges,  with  resulting  inefficiency 

15  and,  I  dare  say,  confusion  and  inequities  on  the  part  of 

16  the  tax-paying  public. 

17  "To  further  confound  the  matter,  we  find  that 

18  these  taxes  are  of  three  kinds:   (1)   State-imposed  local 

19  taxes,  yielding  revenue  to  the  State;  (2)   State-imposed 

20  local  taxes  with  revenue  remitted  to  the  local  units;  and 
2^  (3)   Locally-imposed  local  taxes.   If  I  v/ere  attempt  to 
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1  cite  but  a  small  number  of  examples,  I  would  take  more 

2  than  my  allotted  time.   Therefore,  I  shall  mention  t\-70 
•^  sources  of  information  for  the  consideration  of  your  staff, 
4-  and  secondly,  cite  a  fev7  examples  in  the  way  of  illustration. 
5  "The  College  of  Business  and  Public  Administratioi;! 
Q  of  the  University  of  Maryland,  at  the  request  of  the  Cooper 

7  Commission,  compiled  a  115-page  brochure  on  the  subject  of 

8  local  non-property  taxes  and  licenses.   This  publication 

9  also  details  certain  State-imposed  licenses  such  as  traders 

10  auctioneers,  chain  stores,  et  cetera.   Secondly,  the  State 

11  License  Bureau  of  the  State  Comptroller's  Office  has  compiled 

12  a  summary  booklet  of  State-imposed  licenses. 

13  "An  examination  and  comparison  of  these  documents 

14  will  reveal  duplication  in  many  areas.   The  State  of 

15  Maryland,  for  example,  imposes  license  fees  upon  auctioneers 

16  billiard  tables,  music  boxes,  pinball  machines,  and  hawkers 

17  yielding  revenue  to  the  State,  and  the  City,  and  many  of 

18  the  subdivisions  likewise  impose  charges  on  these  same 

19  activities.  Apparently,  in  at  least  one  instance,  the 

20  State  imposes  a  tax  upon  a  certain  business  if  one  set  of 

21  conditions  obtain,  but  should  another  set  of  conditions 
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1  obtain  in  reference  to  the  same  business,  a  City-imposed 

2  tax  prevails. 

3  "The  example  I  have  reference  to  is  the  tax 
4-  imposed  in  connection  with  parking  facilities.  The  State 

5  imposes  a  tax  on  enclosed  garages,  v/hereas  the  City  imposes 

6  a  tax  on  "open-air"  garages.   There  has  been  at  least  one 

7  Court  test  to  determine  into  which  category  the  facility 

8  should  be  classified." 

9  MRS.  JANET  L.  HOFFMAN:   And  it  has  had  an 

10  architectural  impact  on  the  City,  also. 

11  MR.  BENTON:   "in  other  area,  I  find  State 

12  imposition  of  other  fees  which  are  strictly  local  in  nature 

13  such  as  traders'  licenses.   In  connection  V7ith  the  latter, 

14  the  schedule  of  fees  are  set  by  the  State,  collected  by 

15  a  Clerk  of  the  Court,  v7ho  deducts  a  percentage  therefrom 
.16  for  the  expenses  of  operating  the  office,  and  the  net 
IV  proceeds  are  then  remitted  to  the  City  and/or  the  appropria|;e 

18  subdivision. 

19  "There  are  several  things  wrong  V7ith  this 

20  arrangement.   In  the  first  instance,  the  traders'  licenses, 

21  having  been  established  by  the  State,  precludes  action  by 
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the  subdivisions  in  the  adjustment  of  such  licenses  in 
relation  to  other  fees  and  charges,  in  relation  to  costs 
generally,  and  in  relation  to  the  needs  of  the  subdivision. 
Secondly,  the  present  system,  in  my  judgment,  is  inefficient 
in  that  an  elected  Court  Clerk  is  responsible  for  the 
collection  of  such  license  fees,  whereas  the  City  and  other 
subdivisions  in  their  respective  collection  offices  could, 
in  many  instances,  collect  and  issue  such  licenses  with  a 
minimum  of  additional  personnel." 

Further,  on  the  State  administration,  the  City  is 
required  to  extend  itself  to  make  sure  the  remittances  are 
what  they  should  be  and  the  same  offices  are  audited  by  the 
State  Auditor. 

"It  is,  therefore,  recommended  that  the  State 
be  precluded  from  the  levying  of  any  taxes,  charges,  fees 
and  licenses  which  are  primarily  local  in  nature,  and  re- 
serve such  right  to  the  local  jurisdiction.   It  is  not 
intended  that  this  should  inhibit  the  State  in  passing 
whatever  regulatory  legislation  it  deemed  appropriate,  but 
the  power  to  regulate  is  not  necessarily  inclusive  of  the 
power  to  attach  charges  for  the  purpose  of  producing 
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revenue.   This  statement  is  not  intended  to  apply  to  fees 
that  are  charged  by  the  State,  for  services  such  as  the 
University  of  Maryland,  University  Hospital,  which  are 
designed  to  defray  the  cost  incurred  in  the  area  of 
licensing,  such  as  the  charge  for  a  driver's  permit  or  the 
charge  for  taking  a  Bar  examination  and  things  of  that  natUL-e 

"In  summary,  therefore,  it  is  recommended  that 
there  be  a  constitutional  prohibition  against  the  State 
imposing  fees,  charges,  licenses,  or  taxes  v/hich  are 
primarily  local  in  character  without  regard  to  v;hether  they 
are  imposed  for  local  purposes,  and  V7hich  should  be  reserved 
to  the  local  political  subdivisions. 

"Over  a  year  ago,  the  City  of  Baltimore  realized 
that  a  great  deal  of  research  was  necessary  in  the  area  of 
local  financing  of  State  offices  and  services,  particularl} 
in  the  area  of  the  Courts.  We  were  most  fortunate  at  that 
time  in  obtaining  the  services  of  a  Mrs.  Margaret  KostritsUy, 
V7ho  is  here  with  us  this  morning.   It  is  my  understanding 
that  Mrs.  Kostritsky  has  been  working  with  the  Constitutioijial 
Convention  Commission  in  furnishing  source  material  and 
otherwise  assisting  in  the  marshalling  cf  the  necessary 
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information  in  areas  where  decisions  need  to  be  made.  We 
shall  continue  to  make  the  services  of  Mrs.  Kostritsky 
available  to  your  Commission,  and  if  we  can  otherv7ise 
assist,  we  shall  be  very  pleased  t'^  do  so. 

"We  commend  your  Coironittee  and  others  for  the 
depth  of  inquiry  into  the  structure  of  State  and  local 
government  and  shall  follow  your  deliberations  with  much 
interest." 

We  too  expect  to  have  the  results  of  Mrs. 
Kostritsky 's  year  research  in  the  area  of  Courts  probably 
about  in  the  next  sixty  days,  and  I  think  you  gentlemen 
will  find  it  of  extreme  interest. 

THE  CHAIRMAN:   Charlie,  I  might  say,  in  reference 
to  these  so-called  licenses  and  local  taxes,  you  will  find 
that  entire  subject  discussed  in  depth  in  the  report  of  the 
Maryland  Tax  Survey  Commission  of  1949,  at  i^hich  time  the 
Commission  recommended  in  effect  that  taxes  of  a  local 
nature  be  reserved  for  the  locality,  and  I  had  a  little 
something  to  do  with  that  Commission  and  I  thought  that  it 
would  be  a  pretty  simple  thing  to  convince  the  legislature 
that  their  home  tov7n  boys  are  to  have  this  source  of 


Court   Reporters 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable   Building 
Baltimore  2,   Maryland 


Lexington  9-6760 


83 


1 
2 


5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

.16 

17 

18 

19 

20 

21 


revenue;  and  I  would  say  other  than  the  so-called  ton-raile 
tax,  which  the  Commission  also  recommended  --  and  who  is 
our  friend,  the  truck  lobbyist  on  the  Eastern  Shore  -- 
Marshall  Stevjart,  put  the  kibosh  on  that.   It  never  even 
got  a  hearing. 

This  one  proposal  stirred  up  more  antagonism 
and  trouble  than  anything  else  that  the  Commission  recom- 
mended and,  in  the  broad  base,  the  reason  for  it  is  that 
the  people  who  are  affected  say  they  would  rather  be  taxed 
by  the  State,  where  they've  got  one  legislative  body  to 
work  with,  than  by  tv7enty-four  legislative  bodies,  which 
would  be  the  case  if  you  left  it  to  the  local  people,  which 
is  a  great  idea.   I  want  you  to  know  I  applaud  vigorously 
your  thought,  but  I  tell  you  right  now,  to  get  that  adopted 
in  any  V7ay  might  be  rough. 

MR.  HOFF:   It  might  be  easier  to  get  it  in 
through  the  Constitution  than  through  the  legislature. 

THE  CHAIR14\N:   It  might  be,  Stan. 

MR.  BOND:   I'm  concerned  with  the  words  primarily 
local.   That  bothers  me,  to  put  that  in  the  Constitution. 

THE  CHAIRMAN:   It's  a  tremendously  tough  thing  to 
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1  define,  and  you  will  also  find  that  discussed  in  this 

2  report. 

3  MRS.  HOFFMAN:   One  might  even  think  that  priraaril^ 

4  local  might  be  those  for  which  the  State  doesn't  find  it 

5  necessary  to  have  State-wide  licensing.   If  the  State 

6  doesn't  license  and  it's  -- 

7  MR.  BENTON:   If  one  takes  a  few  minutes  to  refer 

8  to  these  documents  that  I  just  made  reference  to,  they  will 

9  find  them  very,  very  amusing. 

10  MR.  BOND:   I  agree  \7ith  your  premise,  but  I'm 

11  worried  --  suppose  everybody  agreed  we  want  it  in  the 

12  Constitution..  I 'm  worried  about  the  verbiage. 

13  MR.  BENTON:   This  is  something  that  needs  to  be 

14  studied,  I  agree,  ' 

15  THE  CHAIRMAN:   Janet,  do  you  have  a  statement? 

16  MRS.  HOFFMAN:   I  would  like  to  subscribe  to  Mr. 

17  Benton's  statement,  and  I  wanted  to  treat  a  further  subject 

18  matter,  the  property  taxation.   It  is  no  secret  that 

19  property  is  the  main  stay  of  local  government  at  the  moment 

20  and  local  government  is  the  level  of  government  where  the 

21  greatest  projected  increase  in  expenditures  exists. 
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We  need  to  preserve  our  tax  base.  We  need  to  keep  it  as 
equitable  as  possible  to  remove  inequities  and  these  needs 
become  greater  as  reliance  upon  property  taxes  increases 
as  the  burden  of  property  tax  gets  greater. 

Equity  is  a  fine  thing  when  it's  a  matter  of 
academic  interest,  if  you  have  a  light  burden  of  taxes, 
but  when  the  burden  becomes  heavy  and  it  makes  a  difference 
betirzeen  economic  survival  for  particular  people  or  particular 
businesses  or  enterprises,  then  it  becomes  a  matter  which 
is  a  subject  of  considerable  effort  for  removal  of  the 
burden  of  taxation  for  preferential  treatment. 

In  the  light  of  this  circumstance,  which  is  the 
emerging  context,  V7e  are  in  a  situation  where  there  has  bee 
a  tremendous  proliferation  of  demands  for  exemptions  and 
preferential  tax  treatment.  We  have  certain  historic 
exemptions,  V7hich  I  am  not  concerned  about.   The  question 
of  whether  a  hospital  or  a  charitable  activity  or  an 
educational  institution  should  be  exempt  from  the  burden 
of  tax,  I  think,  is  one  that  is  pretty  V7ell  settled.   It  is 
unfortunate,  for  the  purposes  of  my  discussion,  that  the 
importance  of  the  exemption  of  religious  institutions  is  on 
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which  is  being  discussed  for  purposes  entirely  separate 
from  the  reason  for  which  I  raise  the  issue;  but  quite 
apart  from  the  traditional  exemptions  of  governmental, 
charitable,  religious  and  eleemosynary  institutions,  we  now 
have  a  perfectly  ridiculous  hodge-podge  of  relationships 
with  respect  to  taxation  and  we  have  it  in  a  situation 
with  a  burden  of  taxes,  much  more  significant  than  it  ever 
was  before. 

We  have  the  legislature  determining  that  in 
certain  areas  certain  property  will  be  exempt  from  tax. 
V7e  have  the  legislature  determining  that  in  certain  areas 
certain  owners  of  property  will  be  exempt  from  tax  or  that 
property  used  for  particular  purposes  will  be  exempt  from 
tax  or  partially  exempt  from  tax  or  subject  to  preferential 
assessment  treatment. 

It  is  foolish  to  keep  one's  eye  on  the  State's 
progress  in  obtaining  a  more  scientific  and  uniform  assess- 
ment practice,  if  one  doesn't  look  at  that  in  relation 
to  all  of  these  other  actions  that  have  destroyed  the 
concept  of  uniformity  that  is  inherent  in  the  effort  to 
achieve  uniform  assessments. 
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I  have  tv7o  suggestions.   First,  I  think  that 
automatic  exemptions  are  bad  because  they  are  negative 
rather  than  positive.  We  accumulate  over  the  years  the 
practices  of  the  past.  We  don't  know  what  the  value  of 
assessments  and  tax  exemptions  is  at  any  one  point  in  time. 
If  a  hospital  ever  v/as  declared  exempt,  the  tax  assessor 
never  had  any  reason  to  add  up  the  accretions  and  value 
that  hospital  had  over  the  years.   I  believe,  if  there's 
a  desire  to  continue,  and  I'm  sure  there  v7ould  and  should 
be  to  continue  the  process  of  relieving  certain  types  of 
property  from  the  burden  of  tax,  that  one  should  do  that 
to  a  positive  system  of  giving  tax  credits  or  tax  abatement's; 
but  properties  should  be  assessed,  all  properties  should 
be  assessed, by  whomever  owned,  and  property  should  be  sub- 
ject to  the  process  of  evaluation  as  to  what  the  tax  burdeiji 

is. 

The  books  of  the  government  should  reflect  the 
value  of  the  subsidy  that  is  being  granted.   Now,  I  am, 
I  repeat,  I  am  not  raising  a  question  as  to  the  desirability 
of  what  kind  of  tax  treatment  should  be  given  to  certain 
types  of  activities  and  certain  types  of  property,  because 
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I  believe  that  this  is  something  that  can  be  handled.   I 
think  the  Constitution  itself  should  specify  the-  exemption 
from  the  burden  of  taxation,  if  you  choose  religious, 
educational,  charitable  and  other  t3rpe  functions,  but  I 
think. that  the  result  of  this  process  should  permit  you  to 
evaluate  and  measure  from  time  to  time  what  the  net  result 
is. 

The  second  thing  I  want  to  say  is  that  we  have 
had  a  tremendous  proliferation  of  tax  exemption  for  reasons 
other  than  those  that  we  have  regarded  as  the  traditional 
time  honored  reasons  for  tax  exemption.   I  give  you  as  an 
example  the  situation  that  confronts  the  City  of  Baltimore 
now  with  respect  to  the  development  of  certain  projects  for 
the  elderly.  The  Federal  Government  has  made  money  avail- 
able, long-range  financing,  long-low  interest  rates,  to 
certain  projects  sponsored  by  non-profit  organizations  to 
meet  the  specific  housing  requirements  of  elderly  persons. 
These  are  v/orthy  public  projects. 

It  was,  I  believe,  never  the  intention  of  the 
Federal  Government  to  require  automatically  that  these 
projects  V70uld  get  the  benefit  of  tax  exemption  locally. 
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merely  because  of  the  requirement  that  non-profit  organi- 
zations had  to  be  sponsoring  corporations  in  order  to 
receive  the  Federal  subsidy,  but  the  net  result  of  the 
Federal  Act  has  been  the  creation  of  a  number  of  enterprise 
in  order  to  receive  the  benefit  of  Federal  financial  assis- 
tance, which  have  also  now  got  as  the  tail  end  factor  the 
benefit  of  local  property  tax  exemption. 

So  that  we  have  projects,  apartment  buildings, 
going  up  sponsored  by  churches  and  unions  and  other  non- 
profit organizations  v;hich  will  be  charging  rents  of 
100,  $150  a  month  or  more  to  people  v7ho  are  not  necessarily 
deemed  to  be  needy,  but  for  whom  there  is  a  need  to  provide 
moderate  income  housing. 

At  the  same  time  \Je  have  this  set  of  circumstance 
we  have  the  Federal  Government  involved  in  a  system  of 
finance,  in  the  same  housing  act,  but  an  older  version 
of  it,  for  public  housing.  The  Federal  Government  in  this 
case  insists  that  the  local  government  must  enter  into  an 
agreement  with  the  local  housing  authority  as  to  the  nature 
of  payments  in  lieu  of  taxes  to  be  paid  by  that  local 
housing  authority  in  order  that  the  amount  of  tax  subsidy 
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be  limited  in  the  precise  way  that  was  contemplated  by  the 
United  States  Housing  Act  of  1949. 

This  is  crazy.   In  the  Baltimore  City  Council, 
you  x>7ill  have  tremendous  debates  as  to  V7hether  or  not  the 
City  Council  will  in  fact  allow  public  housing  projects 
for  the  neediest  citizens  of  the  State  operated  by  a 
public  corporation  to  receive  the  benefit  of  partial  tax 
exemption,  whereas  automatically  the  result  of  the  Federal 
Government,  through  another  title  of  the  same  act,  dealing 
with  certain  other  corporations  for  the  purposes  of  receiving 
direct  financing  for  moderate  income  people,  these  people 
will  automatically  get  complete  tax  exemption. 

MR.  BOND:   Excuse  me.   I  represented  the  United 
Church  of  Christ,  and  Joe  Allen  got  a  magnificent  deal  out 
of  that.  He  amended  the  bill  and  everything  else. 

MR,  HOFFMAN:  Well,  there  have  nov7  been  some 
voluntary  agreements  here,  but  the  point  that  I  make  is  tha(: 
this  is  an  accidental  result  --  I  might  say  that  the 
agreement  that  is  involved  is  one  that  has  never  come  to 
the  local  government  for  its  consideration.   It  is  one  that 
has  resulted  from  the  enactment  by  the  General  Assembly  of 
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1  authorizing  legislation  permitting  the  contracting  officers 

2  the  heads  of  local  government  to  enter  into  such  agreements. 
'<  MR.  BOND:   I  had  an  exemption  bill  that  you  all 

4  knocked  out.   Excuse  me.   But,  it  isn't  bad.   Tlie  City  did 

5  very  V7ell, 

6  MRS.HOFFMN:  The  issues  that  are  involved  here 

7  are  the  results  of  accidents  of  lav;  which  were  not  con- 

8  sidered  by  the  State  of  Maryland.   One  is  bringing  into 

9  automatic  tax  exemption  a  class  of  property  that  one  would 

10  never  have  customarily  tv7enty  years  ago  thought  of  as 

11  I    charitable,  eleemosynary,  et  cetera.  We  used  to  think  that 

12  church  property  V7as  restricted  in  its  tax  exemptions,  for 

13  example,  to  those  properties  v;hich  V7e  actively  use  for 

14  public  worship  or  the  parsonage. 

15  THE  CHAIRMAN:  VThat  would  be  your  recommendation 

16  in  this  area? 

17  MRS.  HOFFMAN:   My  recommendation  is  that,  number 

18  one,  the  principle  of  uniformity  of  taxation  needs  to  be 

19  reinforced.  We  need  to  make  uniform,  if  the  State  of 

20  Maryland  has  a  uniform  policy  with  respect  to  any  particular 

21  class  of  property  or  with  respect  to  any  particular  class 
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of  persons  owning  property,  or  with  respect  to  any  particular 
uses  of  property,  I  think  the  provisions  of  tax  exemption 
or  I  would  hope  credits  and  abatements  would  be  uniform 
State-V7ide. 

I  think  that  the  State  of  Maryland  should  not 
enact  legislation  in  behalf  of  or  for  or  to  any  political 
subdivision  which  removes  from  them  the  right  to  make 
decisions  which  are  essentially  local  in  character  with 
respect  to  tax  policy. 

Let  me  give  you  an  example.  Even  seeming  aspects 
of  uniformity  are  not  uniform  in  their  results.  You  have  a 
law  that  says  that  blind  people  are  entitled  to  $6,000  of 
exemption  on  their  homes.   This  is  uniform.  Every  blind 
person  throughout  the  State  who  owns  a  home  is  entitled 
to  this.   In  the  present  situation,  it  is  uniform,  but  it 
is  foolish,  because  people  with  greater  disability  than 
bl5-ndness,  a  completely  paralyzed  man,  for  example,  is  not 
given  the  benefit  of  this  kind  of  tax  treatment. 

We  have  an  arbitrary  but  uniform  State-wide 
law  and  I  would  suggest -if  it  is  possible  in  your  wisdom  to 
devise  the  language,  the  result  of  which  would  be  to  aim 


Court  Reporters 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equital.Ie   Building 
Baltimcre  2,   Maryland 


Lexinflon  9-6760 


1 

2 


4 


5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


93 


special  tax  treatment  at  the  results.  The  question  of 
classifying  property  or  classifying  users  is  the  thing 
that  has  caused  trouble.   It  is  all  right  to  say  that 
every  blind  man  is  going  to  get  $6,000  of  exemption,  but 
It  is  in  my  way  of  thinking  an  inequitable  thing  for  the 
other  completely  disabled  person  not  to  have  the  results 
of  such  exemptions,   I  think  that  if  one  V7ere  to  state  a 
principle  of  equity,  not  merely  uniformity  by  classificatiqn, 
but  a  principle  of  equity,  of  the  result,  that  this  would 
have  a  salutary  effect. 

Nov7,  you  cannot  do  it  in  all  cases,  but  I  think 
we  have  some  real  good  examples  of  the  kind  of  things  I*ra 
getting  at.   The  blind  one  is  an  example  where  apparent 
uniformity  does  not  result  in  equity.  There  are  other 
cases  where  particular  types  of  property  are  subject  to 
taxation  under  State  lav;  if  they  are  owned  by  particular 
or  used  for  particular  purposes,  but  those  very  same  types 
of  property  in  the  hands  of  other  ov7ners  are  used  by  other 
persons  for  other  purposes  and  are  not  subject  to  taxation, 

For  example,  the  taxation  of  nuclear  research 
and  development  facilities;  somebody  felt,  and  probably  it 
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is  a  desirable  thing,  that  it  might  be  a  good  idea  to 
attract  nuclear  industry,  nuclear  research  industry  in  the 
State,  but  a  bit  of  property  in  the  hands  of  a  research 
development  corporation,  the  precise  same  machine  in  the 
hands  of  such  a  corporation  would  bear  tax,  which  in  the 
hands  of  a  nuclear  research  development  corporation  would 
not  bear  tax,  and  to  me  this  seems  a  classification  that 
is  uniform  but  inequitable  and  unjust  in  terms  of  its 
effect. 

MR.  BOND:   I  was  also  in  on  that,  Mrs.  Hoffman. 
So,  you've  struck  me  -- 

MRS.  HOFFMN:  Mr.  Bond,  if  I  had  only  knovm,  I 
would  have  chosen  things  that  happened  fifty  years  ago. 

MR.  BOI^ID:  You're  talking  about  the  nuclear 
plant  in  Queens town. 

MRSo  HOFFMAN:   Pardon? 

MR.  BOND:   I'm  sorry.  Go  ahead. 

MRS.  HOFFMAN:   I'm  batting  a  thousand  --  I 
mean  one  hundred.  My  respect  for  Mr.  Bond  is  enhanced  by 
his  advocacy  of  successful  onslaughts  on  the  public 
treasury. 
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MR.  BOND:   Not  at  all.   I  was  unsuccessful  in 
housing  for  the  elderly.  May  I  say  again,  I  agree  with 
V7hat  you  say,  but  V7here  do  you  distinguish  bet\"7een  housing 
for  the  elderly  and  old  folks'  homes?  That's  an  awfully 
thin  line  to  draw. 

MRS.  HOFFMAN:   It  is  a  thin  line  to  draw  and  I'm 
glad  it's  V7ithin  my  province  to  point  up  problems  at  the 
moment  and. not  necessarily  to  solve  them,  but  I  think  these 
are  very  important  considerations  which  are  becoming  greater, 
which  you  should  not  fail  to  deal  with.   Let  me  give  you  an 
example  of  a  bill  that  was  introduced  into  the  City  Council, 
that  is  under  consideration  now  and  may  receive  second 
greeting  on  Monday,  though  I  trust  not,  in  the  form  intro- 
duced and,  Mr.  Bond,  I  presume  that  you  are  interested  in 
the  historical  preservation  and  -- 

MR.  BOND:  No.  That's  Tom  Ward.   I  wouldn't 
get  into  that. 

MRS,  HOFFl^N:  The  historic  preservation  is  a 
matter  of  interest  in  certain  quarters  and  it  is  certainly 
a  matter  of  public  policy  to  determine  that  landmarks  shoul^d 
not  be  destroyed  or  that  they  should  be  protected  in  one 
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V7ay  or  another;  but  there  is  a  bill  in  the  City  Council  to 
provide  that  the  Historic  Preservation  Commission  be 
expanded  and  that  its  duties  be  enlarged  to  permit  tax 
exemption,  complete  or  partial,  to  be  granted  to  any 
building  or  structure  designated  by  the  Commission  as 
worthy  of  protection,  if  in  the  judgment  of  this  Commission 
they  find  that  it  is  uneconomic  for  the  ci-jner   to  retain 
the  monument  or  structure  in  place  in  its  proper  condition 
without  such  exemption  or  abatement. 

Now,  there  is  a  public  policy  involved,  but  it 
is  another  example  of  shifting  the  burden.  None  of  these 
tax  exemptions  reduce  the  cost  of  government.   They  result 
in  a  shift  in  the  cost  of  government  and  the  thing  that 
I  wanted  to  comment  on  here  is  the  net  result.  When  the 
Constitution,  when  the  Declaration  of  Rights,  Article  51, 
stated  that  taxes  ought  to  be  uniform,  they  V7ere  dealing 
with  the  question  of  property  tax  which  was  the  main  stay 
of  all  State  and  local  government  at  that  time.- 

We  now  have  many  renters,  many  people  v7ho  do  not 
own  property.  Many  of  these  people  are  in  poorer  financia!. 
condition  than  the  ones  who  ovjn  property.   This  is  certainJ.y 
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true  with  elderly  renters  in  Baltimore  City.  Any  objective 
analysis  will  show  that  they  have  less  income,  less 
resources,  less  ability  to  bear  the  burden,  economic  burden 
of  tax  than  their  fellows  of  similar  age  who  own  their 
homes.  We  give  tax  credit  for  the  elderly.   Tlie  r  esult  is 
we  are  shifting  the  burden  of  the  impact  of  taxation  to 
the  renters  who  pay  the  tax  in  rents. 

So,  the  other  point  that  I  make  about  uniformity 
and  equity  and,  as  a  result  of  these  various  classification 
of  property  and  users,  the  ovmers  of  property,  is  that  when 
you  give  exemptions  or  preferential  treatment  or  abatements 
to  specific  property,  you  are  pushing  the  burden  that  they 
would  otherx7ise  bear  over  to  another  segment  of  the  popu- 
lation, that  is,  either  to  diffuse  or  to  weaken  its  repre- 
sentation to  resist  the  efforts  which  are  usually  very 
laudable  for  the  specific  public  purposes  that  are  recited. 

I  don't  want  to  go  --  I  think  that  I  have  defined 
the  area  of  my  concern  to  you  and  there  is  no  point  in 
rehearsing,  but  I  commend  to  your  attention,  if  you  vzant 
to  look  at  the  ludicrous,  Mr.  Benton  gave  you  one  bit  of 
reference  for  license  taxes,  but  I  commend  to  you  Section 
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9  of  Article  81  of  the  Maryland  Code.   . 

THE  CHAIRl'IAN:   And  all  thirty-eight  subparagraphs! 

MRS.  HOFJT^L^N:  irnich  lists  in  the  greatest 
variety  the  kind  of  property  or  owners  who  may  be  subject 
to  particular  types  of  tax  treatment  and  in  some  places 
we  have  the  ridiculous  situation,  as  we  did  a  few  years  ago 
where  boy  scouts  property  V7as  exempt  from  taxation  and 
no  girl  scouts  were,  and  I'm  no  feminist,  but  this  is  the 
kind  of  foolishness  that  one  gets  into  in  this  kind  of  a 
process;  but  you  will  see  all  kinds  of  interests  reflected 
and  the  point  is  that  they  are  increasing  their  demands  and 
being  more  and  more  effective. 

I  would  like  to  suggest  that  your  staff  look  at 
a  publication  by  the  Tax  Institute  of  America  called  "Tax 
Policy,"  Volume  30,  Nos.  2  and  3,  marked  February  and  March, 
1963,  "Loopholes  and  State  and  local  taxes,"  with  particular 
reference  to  the  provisions  as  to  the  material  contained  on 
Pages  3,  4,  5  and  6,  concerning  exemptions  of  taxes.   The 
statement  here  is  an  excellent  statement  of  the  growing 
nature  and  the  growing  impact  and  the  growing  burden  of  the 
exemption  process,  robbing  Peter  to  pay  Paul,  in  effect. 
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which  is  what  is  involved  here  and  the  public,  local 
government  needs  to  have  a  stable,  uneroded  and  tax  basis 
on  which  to  proceed,  and  I  think  the  public  needs  to  be 
protected  not  only  with  respect  to  the  question  of  whether 
the  classifications  are  uniform,  but  with  respect  to  vjhethep: 
the  results  are  equitable,  so  far  as  the  burden  of  tax  in 
relation  to  -- 

THE  CHAIRMAN:  How  do  you  feel  about  the  provision 
in  the  Maryland  Constitution  vzhich  provides  that  land  bein 
devoted  to  agricultural  use  should  be  assessed  for  that 
purpose  and  not  whatever  its  value  might  be? 

MR.  BOND:   I^ve  got  an  acre  and  a  half  and  I've 
got  a  garden  in  half  of  my  acre. 

MRS.  HOFFMAN:  Mr.  Bond,  I  don't  know  --  you've 
got  your  acre  and  a  half  in  Baltimore  City.   I  knox7  how 
you  feel  about  it.   I  feel  that  this  is  inequitable.   I 
feel  that  if  it's  local  public  policy,  and  it  should  be 
local  public  policy  to  provide  some  kind  of  benefits  to 
people  actually  holding  open  space  land  for  open  space 
purposes  or  preseving  agricultural  land  for  agricultural 
purposes,  I  think  this  is  one  of  the  real  dilemmas  of  our 
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transitional  society.   I  think  it  is  inequitable  not  to 
give  them  some  kind  of  benefit  but  it  should  be  open,  it 
should  be  expressed  in  terms  of  a  credit  or  an  abatement 
and  one  should  kno'/;  precisely  how  much  is  involved  with 
respect  to  various  types  of  property.   I  don't  know  what 
has  happened  — 

THE  CHAIRl-IAN:   In  other  words,  you  would  agree 
there  should  be  something  for  the  farmers  -- 

MRS.  HOFFl'IAN:  As  a  matter  of  public  policy, 
V7e  have  to  take  care  of  them,  but  I  think  the  particular 
technique  we  have  used  is  one  that  lends  itself  to  abuse 
and  to  extension. 

THE  CH/\IP^IAN:   Very  good. 

MR.  RENNIE:  Didn't  V7e  pass  some  State  law  in 
the  past  couple  of  years  on  that,  down  in  Annapolis? 

THE  CHAIRI-IAN:   It  V7as  proposed,  but  not  -- 

MRS.  HOFFMAN:   Tax  credits  to  the  elderly  only. 

MR.  SACHS:   On  the  farra  land,  it  was  proposed. 

MR.  RENNIE:  VJell,  I  have "a  recommendation  to 
make  to  the  Committee. 

THE  CHAIRMAN:   Shoot. 
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MR.  RENNIE:   That  if  it  is  possible  to  do  any- 
thing about  this,  relative  to  the  property  taxes,  I'd 
extend  it  to  the  sales  tax,  cut  out  some  of  the  exemptions 
on  the  sales  tax. 

MRS.  HOFFMAN:  \<Ihat   you  are  saying  is  taxes  should 
be  uniform? 

MR,  REMIE:  Everybody  comes  up,  every  private 
personal  interest  wants  to  be  exempted,  and  it  is  going 
through  every  session  of  the  legislature,  exemptions  of 
sales  tax.   I  say  cut  it  off.   If  you're  going  to  have  a 
tax,  have  a  tax. 

l-IRS,  HOFFMAN:   Everybody  V7ho  asks  for  an 
abatement  and  credit  knows  generally  well  it  is  going  to 
be  shown  on  the  books  and  this  business,  it  V7ouldn't  cost 
too  much  -- 

MR.  BOND:   Doesn't  this  go  for  your  abatement, 
rather  than  --  did  I  hear  you  say  you  would  assess  all 
property,  including  church  property,  in  the  State? 

MRS.  HOFFMAN:   I  don't  know  how  you  would 
distinguish  -- 

THE  CHAIPv^IAN:   Put  it  all  on  the  rolls? 
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1  MRS.  HOFFl'IAN:   I  think,  as  a  matter  of 

2  constitutional  provision,  I  would  mandate  church  properties; 

3  used  for  church  purposes,  as  opposed  to  being  held  for 
income, 

5  MR.  BOND:   Let's  assume  on  the  property  --  and 

^     then  I'll  be  quiet  —  let's  assume  you  exempt  church 
"^  property  and  make  everybody  come  in  for  credit  or  abatemeni 

°  Then  you  get  back  to  the  housing  for  the  elderly  and  old 

folks'  homes.  I  don't  knov;  V7here  you  draw  the  line.  If 
you  go  on  the  abatement  or  the  credit  procedure,  you  can 
do  it. 

MRS . HOFFI'IAN :  When  the  people  of  Baltimore  City 
think  that  they  are  giving  tax  exemption  to  people  of 
an  average  income,  elderly  people  of  an  average  income  of 
^^  $3,000  per  person  and,  in  fact,  the  average  income  of 

^"     other  elderly  persons  in  Baltimore  is  $1800,  I  think  then 
the  people  of  Baltimore  City  should  be  able  to  notice  and 
^°     to  decide  whether  or  not  they  are  going  to  shift  the 
^^  burden  from  the  3000  to  the  $1800  people  and  this  is  the 

kind  of  judgment  that  they  would  be  able  to  make. 

MR.  BROOKS:   A  good  hard  problem  is  a  retirement 
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home  for  the  ministers  and  their  vjives. 

MR.  RENNIE:   Calhoun  has  an  opinion  on  this.   I 
get  a  little  book  called  Presbyterian  Life,  or  something, 
not  because  I*m  a  member  of  the  church,  but  they  send  it 
to  me. 

14R.  SACHS:   They  vjant  you  to  become  a  member 
of  the  church. 

MR.  RENNIK:   I  don't  know  whether  I  read  it 
there  or  an  article  in  the  Post,  or  some  other  place,  but 
a  very  prominent  theologian  someplace  came  out  in  this 
magazine  and  said  that  churches  should  pay  their  share 
of  taxes  the  same  as  everybody  else. 

MR.  BOND:  Except  for  actual  places  of  V7orship. 

MR.  RENNIE:   No,  he  said  the  V7hole  thing.   Get 
off  the  taxpayerji '  backs.   Pay  their  whole  share  of  it. 

THE  CHAIRl^IAN:   They  may  get  their  wish,  I  will 
tell  you. 

MR.  P^MIE:  They  reside  out  in  California, 
someplace.   I  don't  knovz.   X  was  amazed  to  see  this.   It 
V7as  a  responsible  clergyman. 

MRo  BOND:   The  constitutional  thrust  of  what 
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she  is  saying  is,  of  course,  V7hat  Mr.  Case  and  the 
Committee  V7ants  to  do.   I  think  it  would  be  in  the 
Constitution,  as  far  as  credits  or  abatements  vs  exemptions 
wouldn't  it?   I  mean  -- 


MRS,  HOFFI'-IAN:   All  properties  shall  be  assessed 


and  -- 


MR.  SACHS:   This  is  very  much  like  the 
recommendation,  if  not  identical  V7ith  the  recommendation 
made  particularly  by  Mr.  Riley,  I  think,  and  Mr.  Ward  went 
along  with  him. 

THE  CHAIRl^IAN:   It's  right  down  the  pipe. 

MR.  SACHS:   Do  you  have  any  figures,  Mrs.  Hoffmai^, 
on  the  effect,  on  a  State-v/ide  basis? 

14RS,  HOFFMAN:   V7e  can  tell  you  what  the  figures 
are  involved  in  the  City,  but  they  are  obsolete,  because 
nobody  has  ever  gone  back  and  checked  what  property  is 
known  to  be  -- 

MR.  SACHS:   In  other  v7ords,  the  assessments  are 
so  old. 

THE  CHAIRl-IAN:   Charlie,  let  me  ask  you  this 
question.  Getting  back  to  speaking  about  the  bond  issues; 
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1  you  said  that  while  you  recommend  the  State  pass  a  general 

2  home  rule  type  legislation  to  permit  all  of  the  counties 

5  including  Baltimore  City  to  issue  any  bonds  they  V7anted  to 

4  upon  the  adoption  of  an  appropriate  resolution  by  the 

5  governing  body  of  that  political  subdivision,  but  you 

6  thought  the  bonds  should  be  voted.   Why  do  you  make  that 

7  recommendation? 

8  MR.  BENTON:   About  the  bond  being  voted? 

9  THE  CHAIR14AN:   Because  --  let  me  tell  you, 

10  with  your  complaint  being  the  question  of  time  lag,  the 

11  voting  of  the  bond  is  almost  as  serious,  if  not  as  serious, 

12  and  certainly  is  a  big  contributing  factor  to  your  delay 

13  in  Baltimore  City  as  to  getting  the  approval  of  the  legis- 

14  lature. 

15  MR.  BENTON:   Correct.   I  would  say  that  both 

16  serve  to  delay,  that  we  have  a  compounded  situation  now, 

17  and  what  I  was  suggesting  is  that  the  State  authorization 

18  be  eliminated  and  it  v7ould  help  materially.   I  feel  on  many 

19  of  the  large  projects,  it  would  entail  substantial  addition^- 

20  maintenance  cost  and  debt  service  5.n  future  years.   The 

21  voters  should  have  an  opportunity  to  express  themselves. 
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1  I  found  the  tendency  on  the  part  of  elected 

2  officials  to  do  as  much  by  the  way  of  the  loan  route  as 
'd  possible  because  it  cannot  possibly  effect  the  tax  rate 
4:  or  the  revenue  requirement  during  their  present  term  of 

5  administration,  and  sometimes  the  effect  is  not  loiown  for 

6  many  years  thereafter.   So,  there  is  no  hesitancy  on  the 
V  part  --  and  when  budgets  are  cut,  v/e  very  rarely  find  a 

8  cut  in  the  area  of  our  loan  programs . 

9  THE  CHAIRMAN:   X  don't  want  to  speak  for  him, 
but  you've  got  a  pretty  good  -- 

^•^  j  MR.  BENTON:   Our  recommendations  generally  are 

12  carried  without  any  changes.   So,  I  feel  that  this  v7ould  be 

13  one  V7ay  perhaps  of  exercising  some  degree  of  control  on  the 
14:  part  of  those  who  will  be  responsible  for  repaying  these 

15  issues  and  paying  the  maintenance  thereon,  that  would  not 

16  othert/ise  exist. 

17  THE  CHAIRIIAN:   Well,  you've  got  t\7o  different 

18  points  of  viev7  in  the  State  on  this  subject  and  if  you 

19  really  are  looking  at  it  from  the  standpoint  of  efficiency 
of  management  at  the  governmental  level,  the  voted  bond  is 
a  thorn  in  your  side. 
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MR.  BENTON:   Correct,  no  question  about  that. 

THE  CHAIPxl>lAN:   And  while  I  fully  recognize  what 
you  are  saying  is  true,  my  personal  eijqperience  has  not  been 
in  the  large  metropolitan  areas  and  counties  which  could 
not  require  voting  such  v;here  you  have  any  great  problem. 

MR,  BENTON:  X^e're  initiating  this  fall  somewhat 
of  a  new  procedure  in  reference  to  our  long-range  projects 
financed  from  bond  funds,  in  that  V7e  are  establishing  a 
revolving  designed  fund,  so  that  preliminary  estimates  can 
be  prepared,  engineering  costs  can  be  more  accurately 
gauged  before  the  loan  is  actually  put  to  the  voters,  and 
this  should  do  t^-7o  things. 

It  should  lessen  the  delays  and  should  result 
in  more  accurate  information  at  the  time  the  loan  authori- 
zation is  obtained. 

.  THE  CHAIRMAN:  Good. 

MRS.  HOFFMAN:  Mr.,  Case,  could  I  say  something 
that  you  covered  while  Mr.  Rennie  was  speaking?  Busy- 
body me,  I  thought  I'd  like  to  say  -- 

THE  CHAIRMAN:   Let  me  make  this  announcement. 
John,  if  this  is  satisfactory  to  you,  I  propose,  as  soon  as 
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Janet  Hoffman  has  made  whatever  statement  she  is  going 

2  to  make,  V7e  adjourn  and  then  come  back  at  1:30,  let's  say, 

S  and  V7e  take  you  then,  if  that  is  all  right,  because  if 

4  V7e  don't  do  that,  V7e  will  have  to  break  your  hour  and  I 

5  would  like  to  hear  it  altogether,  because  I  know  it  is 

6  going  to  be  very  interesting.  Go  ahead. 

7  MRS.  HOFR^IAN:  With  respect  to  the  school  fund, 

8  I  V7anted  to  say  that  the  change  or  the  reversions,  the 

9  question  of  what  happens  with  the  money  that  isn't  spent, 

10  that  used  to  be  such  a  tremendous  problem  V7hen  I  was  with 

11  the  State.   This  has  been  largely  obviated.  The  problem 

12  has  been  largely  negated  by  the  change  in  the  formula 

13  which  nov7  rests,  ,  except  for  the  one  figure  of  population, 

14  which  now  rests  upon  prior  year  data.   So,  one  is  dealing 

15  with  actual  assessments  that  have  occurred  in  the  past 

16  and  beginning  with  1955,  one  is  not  having  to  estimate 

17  V7hat  the  assessable  basis  is,  so  that  the  largest  factor 

18  that  V7as  involved  in  all  of  the  school  reversions  that  I 

19  used  to  look  at  is  no  longer  part  of  the  picture,  and  I 

20  just  thought  I  would  remind  you  of  that  one  change  that 

21  was  not  commented  on,  and  I  think  it  may  have  escaped  you 
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1  in  assessing  what  the  size  of  these  reversions  will  be  in 

2  the  future. 

3  MR.    REMIE:      It's   going  to   be  pretty  high   this 

4  year. 

5  MRS.  HOFFMAN:   Really? 

6  MR.  RENMIE:  We've  already  increased  it  in  the 

7  budget. 

8  MR.  JOHN  G.  LAUBER:   May  I  say  one  thing? 

9  THE  CHAIRMAN:  Yes. 

10  MR. .LAUBER:   In  relation  to  both  problems  raised 

11  by  the  representatives  of  the  City  of  Baltimore,  and  it  has 

12  been  a  problem  to  a  lesser  extent  in  Montgomery  County;  I 

13  do  not  care  to  have  the  State  legislature  enact  legislation 

14  V7hich  causes  us  costs  or  changes  our  administration  format 

15  around.   This  has  been  a  problem.  Just  this  year,  we  had 

16  a  bill  go  through  which  changed  some  salaries  in  our  county 

17  which  has  caused  some  inequities. 

18  One  way  to  handle  this,  that  I  would  advocate, 

19  that  I  have  seen  work  and  I  think  it  v/orks  well,  is  the  home 

20  rule  method.   In  some  States  the  legislature  may  not  con- 

21  sider  any  bill  affecting  any  specific  area  unless  it  is 
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requested  by  the  governing  body  of  the  area,  and  I  throw 
this  out  just  as  a  possibility  you  might  like  to  consider 
in  this  area. 

THE  CHAIRl'IAN:   Fine.   Does  anyone  else  have 
any  further  questions  of  any  of  the  folks  here?  Dr.  Jenkin 

DR.  JENKINS:   I  had  some,  but  I  v/ill  defer  to 
lunch. 

THE  CHAIRlvlAN:   Very  V7ell. 

MR.  RENNIE:  I  might  make  a  comment  on  Charlie's 
presentation  here.  I  think  he  is  trying  to  clean  up  about 
as  much  as  politics  as  he  is  bad  financing. 

THE  CHAIRl'IAN:   Well,  Charlie,  some  of  your  ideas 
have  been  shared  with  people  around  this  table,  I'll  tell 
you  that,  and  they  are  tough  ones  to  get  across. 

MR.  BENTON:   I  understand. 

THE  CHAIRMAN:   All  right,  shall  we  recess  till 
1:30? 

(At  this  point  there  was  a  luncheon  recess.) 
.THE  CHAIRl'IAN:   Gentlemen,  this  afternoon  V7e 
are  privileged  to  have  Mr.  John  G.  Lauber,  Director  of 
Finance  of  Montgomery  County,  as  our  first  witness. 
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I  have  known  John  Lauber  only  briefly,  but  during  that 
time  I  have  come  to  be  a  great  admirer  of  his  ability  and 
his  depth  of  ideas.   I  thought  it  would  be  desirable  to 
have  someone  representing  the  counties,  since  \ie   have  heard 
from  Baltimore  City,  in  these  proceedings  and  I  truly  believe 
that  John  Lauber  can  do  this  job  about  as  admirably  as  any- 
body I  know. 

So,  John,  if  you  V7ill  lead  off,  we  v/ill  be  very 
interested  to  hear  what  you  have  to  say. 

MR.  TJMJBER:   Thank  you.  You  are  very  kind. 
I  might  say  parenthetically  that  we  have  a  mutual  admiratior 
society. 

Before  talking  about  the  constitutional  provision? 
I  think  you  have  a  right  to  know  a  little  bit  about  me  and 
my  possible  biases.   My  background  includes  fifteen  years 
in  government  service.   I've  worked  for  the  legislature, 
mostly  at  the  State  level,  legislative,  executive.   I've 
been  an  officer  of  public  authority  and  I've  served  in  both 
Civil  Service  and  appointed  positions.   Even  though  I  feel 
I  have  considerable  background  in  the  field  of  budgeting, 
as  such,  I  am  not  specifically  familiar  with  the  problems 
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faced  by  the  State  of  Maryland.   I've  only  been  down 
here  two  years,  now. 

During  the  last  thirty  or  forty  years,  we  have 
seen  an  unprecedented  growth  in  governmental  services  at  al 
levels  and  I  think  most  of  us,  whether  V7e  like  it  or  not, 
will  expect  this  will  continue.   Types  of  organization  and 
procedures  which  were  adequate  and  desirable  fifty  years 
ago  must  be  reexamined  in  the  light  of  government's  present 
size  and  responsibilities.   This  is  nowhere  truer  than  in 
the  field  of  finance.  We  are  now  counting  our  State  budget 
in  terms  of  hundreds  of  million  dollars.  Very  shortly,  V7e 
will  cross  the  billion  dollar  mark,  and  I  think  an  organiza- 
tion of  this  size  must  have  the  best  possible  financial 
management.   I  think  it  is  extremely  important  to  look  at 
the  financial  provisions  of  the  Constitution  and  I  commend 
this  Committee  for  its  efforts  in  that  direction, 

I  think,  perhaps,  before  I  start,  I  should  state 
some  of  my  basic  assumptions  about  budgeting.   I  think  of 
budgeting  as  an  executive  function,  not  a  financial  functiofi. 
Of  course,  it  does  perform  the  financial  functions  of 
providing  appropriations,  but  if  this  is  all  that  it 
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accomplishes,  I  think  we  are  losing  most  of  the  value. 
Basically,  formulating  a  budget  is  a  planning  process  in 
financial  terms.   It  is  not  only  in  terms  of  dollars,  but 
it  is  basically  planning. 

The  enactment  of  a  budget  is  a  policy  revievz 
by  the  representatives  of  the  people  and  is  supposed  to 
express  the  V7ill  of  the  people  in  the  determination  as  to 
what  programs  ought  to  be  accomplished  and  to  V7hat  extent 
government  resources  are  to  be  committed  to  each  one. 

The  execution  of  a  budget  is  management  in  its 
fullest  sense.  Private  companies  have  the  profit  motive 
to  help  them  determine  whether  or  ro  t  they  should  undertake 
any  special  activity.  The  government  doesn't  have  this. 
In  terms  of  efficiency,  effectiveness  or  the  desirability 
of  programs,  how  do  we  desire  whether  or  not  to  put  an 
extra  policeman  on  the  street  or  to  pick  up  garbage  in  a 
different  way?  Mostly,  these  are  budget  decisions,  but 
executive  decisions,  as  reflected  through  the  budget.   I 
don't  think  the  budget  can  ever  be  separated  very  far  from 
the  chief  executive  position.   At  election  time,  the 
Governor  must  answer  to  the  people  at  the  polls  for  his 
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record,  mainly  based  upon  his  budget  decisions  through  the 
years,  such  as,  what  did  you  do,  hov7  well  did  you  do  it  and 
how  much  in  tax  dollars  was  required  to  perform  the  task. 
Now,  in  my  opinion,  and  I've  given  this  a  fair 
amount  of  thought,  I  think  the  Governor  should  appoint  an 
executive  officer  as  a  senior  cabinet  official,  with  the 
Budget  Office  reporting  directly  to  him.   He  should  exercisfe 
the  final  budget  control  for  the  Governor  and  the  departmenjis 
should  report  to  the  Governor  through  him.  We  are  familiar 
with  the  concept  of  City  managers  and  County  managers.  Wha); 
I  am  really  advocating  is  a  State  manager  except  v/ith  one 
very  important  difference.   I  think  the  position  must  be 
politically  sensitive.   It  must  serve  at  the  pleasure  of 
the  Governor,  for  tv7o  reasons.  First,  because  the  Governor 


VJill  be  held  responsible  for  the  record  of  his  administratipn  j|!  «« 
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and  programs  set  by  the  executive  officer;  and  second,  I 
think  in  order  to  perform  his  function,  this  position  has 
to  be  close  to  the  Governor  and  have  his  complete  confidenc 
and  work  closely  V7ith  him.   In  order  to  have  that  confidenc 
--  I  think  it  v7ould  almost  be  impossible  to  have  that  type 
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of  confidence  unless  the  Governor  felt  he  had  complete 
freedom  in  selecting  his  executive  officer. 

We  are  talking  about  a  person  \iho   is  going  to 
spend  hundreds  of  millions  of  dollars  a  year,  and  I  think 
it  would  be  penny-uise  and  pound-foolish  to  skimp  on  his 
position.   I  would  advocate  paying  a  sizeable  salary  in 
order  to  get  proper  talent.   I  am  thinking  in  terms  of 
thirty  or  $40,000  a  year.   I  know  this  horrifies  some 
people,  but  I  think  our  government  is  big  enough  today  that 
V7e  have  to  have  decent  management. 

Nov;,  the  legislature,  if  it  is  to  be  adequate 
in  this  process,  has  to  have  freedom.   I  don't  think  it 
can  be  hampered  by  all  these  artificial  restrictions  that 
were  attempted  to  be  placed  on  it.   I  think  it  should  be 
able  to  amend  the  budget  in  any  way  it  desires.  Apropos 
of  the  discussion  this  morning,  I  have  no  objection  to  a 
provision  requiring  that  the  budget  must  be  considered  be- 
fore any  other  appropriation  business.   I  think  this  has 
a  certain  virtue,  in  requiring  the  consideration  of  a 
coordinated  fiscal  plan  before  individual  pieces  are  taken 
up,  and  I  think  that  has  merit;  but,  as  far  as  other 
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1  restrictions  on  appropriation  bills,  I  would  not  advocate 

2  them.   I  think,  as  long  as  the  Governor  has  the  line  item 
5  veto  over  appropriations,,  so  that  he  can  control  the  final 

4  result  vzithout  really  running  any  great  risk,  then  the 

5  legislature  should  have  that  freedom. 

6  I  think  the  legislature  needs  an  effective  unit 

7  for  evaluating  the  use  of  prior  appropriations  as  to  their 

8  effectiveness  and  as  to  how  V7ell  they  are  carrying  out 

9  legislative  intent.   I  think  this  can  only  be  done  by  a 

10  legislative  body.   This  is  popularly  known  as  the  post- 

11  audit  function,  but  in  my  experience,  this  often  get  con- 

12  fused  with  the  accounting  audit,  V7hich  is  unfortunate. 

13  In  the  Comptroller's  Office,  you  have  a  separately 

14  elected  Comptroller,  and  I  think  that  is  fine.   I  think  he 

15  should  have  the  pre-audit  function  and  also  the  internal 

16  audit  function.   The  pre-audit  function  involves  looking 

17  at  bills  before  they  are  paid  to  make  sure  that  the 

18  appropriation  is  there  and  that  the  commitment  has  been 

19  made  in  accordance  with  legal  provisions  and  the  proper 

20  authorities  in  the  Executive  Branch  or  the  branch  spending 

21  the  money  has  certified  the  propriety  of  the  expenditure. 
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1  He  can't  verify  the  delivery  of  every  bucket  of  paint 

2  before  a  check  is  issued,  this  would  take  too  long,  but 

3  what  you  do  is  try  to  place  responsibility  by  getting 

4  certifications  from  responsible  people. 

5  Then  V7e  have  an  internal  audit  function,  vzhich 

6  is  the  follov7-up  of  the  pre-audit  and  this  is  checking  the 

7  procedures  and  controls  and  accounts  to  verify  their 

8  integrity,  and  it's  to  make  sure  that  the  signature  which 

9  says  the  paint  came  in  means  the  paint  actually  did  come 

10  in  and  it  is  accounted  for.   I  think  the  Comptroller's 

11  Office  must  have  a  staff  to  verify  the  transactions,  an 

12  internal  audit  staff  or  else  you  cannot  hold  him  responsible 

13  for  the  integrity  of  the  system. 

14  Now,  in  ray  tv7o  years  in  Maryland,  I  have  heard 

15  frequent  criticisms  of  the  State  for  raising  taxes  when 

16  there  vjere  substantial  surpluses  at  the  State  level.   It  is 

17  my  understanding  that  the  State  uses  substantially  the  same 

18  system  as  we  use  in  Montgomery  County,  that  is,  we  fund 

19  appropriations.   It's  a  term  that  was  new  to  me  when  I  came 

20  dovm  here.  What  it  means  is  you  provide  a  tax  dollar  for 

21  every  dollar  of  appropriation,  but  the  appropriation  is  the 
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maximum  amount  of  money  you  can  spend  and,  by  its  very 
nature,  you  can't  spend  every  penny  of  it.   At  the  same 
time  you  have  to  estimate  revenues  conservatively,  because 
if  \je   have  a  failure  of  revenue,  that  is,  if  money  doesn't 
come  in  to  the  extent  we  estimate,  it  is  very  embarrassing 
because  vje  cannot  pay  our  bills.   So,  V7e  tend  to  be  con- 
servative in  our  revenue  estimates  intended  to  provide  cash 
really  ov7ed,  and  it  is  almost  impossible  to  avoid  surpluses 
under  such  conditions,  but  vze  have  got  to  do  that  because 
V7e  have  got  to  have  enough  money  to  pay  our  bills;  but  it 
does  create  a  considerable  political  problem. 

I  would  advocate  a  system  of  what  Nex7  York  State 
calls  Tax  Stabilization  Reserves  and  what  I  call  V/orking 
Capital  Reserves,   This  system  requires  a  constitutional 
base  to  make  it  v7ork.   It  involves  establishing  a  reserve 
fund  large  enough  to  provide  working  capital  and  also  to 
meet  any  reasonable  deficit  from  future  operations.  Under 
that  system  it  is  possible  to  estimate  your  revenues  as 
accurately  as  possible  and  to  estimate  actual  cash  require- 
ments from  appropriations  and  there  is  no  fear  that  you 
are  going  to  end  up  not  being  able  to  pay  your  bills  becaus 
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if  you  do  have  a  shortage,  the  money  flows  out  of  the 
reserves  to  pay  it.   If  you  have  an  overage,  the  money 
flox7s  back  into  the  reserves.  A  constitutional  base  is 
required  to  prevent  any  single  administration  or  legislatur9 
raiding  these  funds  for  political  reasons. 

For  example,  New  York,  after  authorizing  legisla- 
tion, has  this  provision:   "No  law  changing  the  method  of 
determining  the  maximum  amount  of  the  funds  or  prescribing 
the  amount  to  be  paid  into  such  a  fund  or  to  be  paid  from 
such  a  fund  into  the  general  fund  may  become  effective  unti 
three  years  from  the  date  of  its  enactment."  This  has 
effectively  protected  the  funds  from  raids. 

When  I  left  New  York  a  couple  of  years  ago,  those 
funds  V7ere  somewhere  around  $160,000,000.   I  don't  know 
what  they  are  today,  but  they  are  obviously  somev7here  in 
that  area. 

X  would  also  advocate  a  provision  in  the 
Constitution  for  automatic  payment  of  debt  service  in  the 
event  that  appropriations  are  not  adequate  to  cover  your 
debt  payments.   There  is  no  question  that  Maryland  intends 
to  pay  its  legally  incurred  obligations.   If  there  were  evet 
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such  a  question,  why  Mr.  Case  could  never  sell  any  of  their 
bonds;  but  there  is  always  the  possibility  of  a  technical 
default  because  of  an  error  in  estimating  or  because  such 
appropriations  are  not  available.   I  think  it's  just  anothej: 
safeguard  for  the  bond  holder  to  have  a  provision  that  says 
in  any  case  where  such  appropriations  are  not  available  for 
debt  service,  the  Comptroller  should  v^ithhold  the  first 
proceeds  from  the  general  fund  of  the  State  and  placing  it 
aside  for  that  debt  service  on  a  legally  incurred  debt. 

Now,  I  am  a  firm  believer  in  comprehensive  bud- 
geting.  I  V7ish  Mr.  Rennie  were  here.   I  hope  he  will 
comment  to  me  later  on  this.   It  seems  to  me  that  at  the 
time  the  Governor  and  the  legislature  consider  appropriatioijis  ^  '^ 
they  must  have  a  true  picture  of  all  monies  available  to  th* 
State.   This  allows  them  to  make  more  intelligent  decisions 
on  State  programs  and  policies. 
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In  order  to  obtain  flexibility,  public  administra- 
tors, and  I  am  one  of  them,  are  continually  chipping  away 
at  this  system  to  receive  authority  to  spend  funds  other 
than  those  appropriated.   For  example.  Federal  grants 
authorized  after  the  budget  has  been  passed  are  commonly 
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1  exempted  from  appropriation  requirements.   This  means  that 

2  in  the  following  year,  when  the  appropriations  are  con- 

3  sidered  by  the  Governor  and  the  legislature,  they  are  not 

4  particularly  aware  of  the  full  impact  of  all  of  these 

5  funds  when  considering  new  State  appropriations. 

6  I  would  advocate  a  constitutional  provision  to 

7  insure  that  all  monies  received  by  a  State  officer  or  em^ 

8  ployee  in  the  conduct  of  his  official  duties  must  be 

9  deposited  in  the  State  Treasury  and  that  no  funds  may  ever 

10  be  expended  out  of  the  State  Treasury  except  pursuant  to 

11  an  appropriation  or  pursuant  to  a  specific  provision  in- 

12  eluded  in  the  appropriation  bills.  No  payment  should  be 

13  made  from  any  appropriation  unless  such  payment  is  made 

14  V7ithin  t\7o  years  after  the  enactment  of  the  appropriation. 

15  Now,  that  is  a  tight  provision  and  it  is  purposel^y 

16  tight.   It  is  supposed  to  sweep  in  all  monies  received  or 

17  expended  by  the  State,  but  if  you  are  going  to  have  such 

18  a  restricted  provision,  it  is  imperative  to  provide 

19  flexibility,  because  in  any  organization  spending  a  billion 

20  dollars  a  year  or  in  that  neighborhood,  there  are  going  to 

21  be  contingencies  developing.  You've  got  to  be  able  to  meet 
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1  them,  especially  during  the  time  when  the  legislature  is 

2  not  in  session, 

3  One  way  to  accomplish  this  flexibility  is  to  pro- 

4  vide  a  governmental  emergency  fund  which  is  an  appropriatioi 

5  that  can  be  utilized  on  the  signature  of  the  Governor  and 

6  the  legislative  leaders  stating  their  intent  to  recommend 

7  to  the  next  legislature  a  deficiency  appropriation  to  re- 

8  place  the  money.   This  same  type  of  technique  can  be  used 

9  to  cover  situations  for  Federal  money  coming  in,  vjhere  you 

10  don't  actually  need  cash,  dollars,  but  you  need  authority 

11  to  spend  it,  and  if  the  Governor  and  the  legislative  leaders 

12  sign  such  a  statement  you  v7ould  be  able  to  use  additional 

13  monies  from  outside  sources. 

14  I  think  such  a  system  v7ould  insure  that  the 

15  authorizations  to  use  such  monies  would  never  be  lost  and 

16  that  the  Governor  and  the  legislature  and,  most  important, 

17  the  public  would  have  the  full  picture  in  making  decisions 

18  on  the  taxing  and  expenditure  of  public  monies. 

19  I  think  such  a  constitutional  provision  V7ould 

20  have  another  very  desirable  effect,  in  that  all  monies  woulc 

21  be  swept  into  a  comprehensive  system  of  expenditure. 
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There  V70uld  be  an  examination  for  the  propriety  of 
expenditures  and  the  honesty  of  transactions.   They  all" 
v7ould  be  subject  to  the  beneficial  effects  of  public 
scrutiny.   I  have  the  highest  regard  for  public  administra- 
tors as  a  group.   After  all,  I  am  one  of  them.   But  we  have 
to  be  constantly  alert  to  insure  the  integrity  of  financial 
management,  and  such  a  provision,  I  think,  would  help  by 
providing  a  comprehensive  system. 

I  want  to  thank  you  for  the  opportunity  to  appear 
here  today  and  discuss  these  matters.   I  am  primarily 
concerned  that  we  have  the  best  possible  government  and 
the  most  efficient  operation  of  our  government  consistent 
V7ith  the  adequate  representation  of  our  citizens.   If  there 
are  any  questions,  I  V7ill  be  glad  to  clarify  any  of  these 
points , 

THE  CHAIRl^liW:   All  right,  gentlemen. 

MR.  BROOKS:   One  question,  Mr.  Chairman. 
Concerning  one  of  your  latter  proposals,  about  all  of  the 
monies  appropriated  and  all  revenues  going  into  a  central 
fund;  does  this  contemplate,  or  V7hat  are  your  thoughts 
concerning  contingency  funds,  V7here  the  Governor  or 
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Executive  Branch  would  have  under  its  disposal,  which  the 
Constitution  provided  for,  contingency  funds  to  the 
Governor  and  he  reports  to  the  legislature  as  to  its  ex- 
penditure? 

MR.  LAUBER:   I  see  nothing  V7rong  with  that.   I 
think  an  appropriation  is  authority  to  spend  money  and  if 
the  legislature  wanted  to  pass  an  appropriation  saying,  we 
hereby  appropriate  $10,000,000  to  the  Governor  to  spend  as 
he  wishes  and  account  to  us  next  year,  I  think  this  would  be 
perfectly  legal  under  such  a  provision. 

I  am  more  concerned  with  income  and  exi^enditures 
which  flow  outside  the  State  Treasury,  and  almost  every 
unit  of  government  has  these.   I  think  it's  very  difficult 
to  get  them  under  control,  unless  you  have  a  constitutional 
provision  that  just  freezes  everything  in;  but  you've  got 
to  provide  flexibility  for  this. 

THE  CHAIRMAN:   Any  other  questions? 

MR.  SACHS:   Mr.  Lauber,  on  your  recommendation 
that  the  legislature  be  free  to  amend  the  budget  in  any  way 
it  desires,  I  think  you  mentioned  you  did  not  mean  by  that 
necessarily  to  suggest  the  repeal  of  the  present  provision 
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which  requires  consideration  of  the  budget  first;  but  do 
you  mean  V7hat  it  seems  to  imply,  namely  that  the  legislatur 
can  amend  upwards  as  V7ell  as  reduce  the  Governor's  budget? 

MR.  LAUBER:   Yes.   I  think  it  would  be  beneficial 
to  have  a  provision  that  any  increases  in  the  budget  be 
separately  stated  and  subject  to  independent  veto  by  the 
Governor,  but  I  would  see  nothing  wrong  with  this. 

For  example,  suppose  the  Governor  put  in  a  budget 
and  the  legislature  wanted  to  increase  State  aid  for 
education  and  they  V7ere  v^illing  to  give  up  the  highway 
program  to  do  it.   I  see  nothing  wrong  With  them  cutting 
out  the  highway  program  and  increasing  the  State  aid  to 
education,  passing  a  lav?  implement. 

One  other  technical  thing,  and  I  may  not  have  all 
my  facts  straight  on  this;  I  understand  that  money  is 
carried  in. the  budget  in  Maryland  even  for  special  bills. 
In  other  words,  if  a  special  bill  is  passed  incurring  an 
expenditure  that  the  appropriation  is  not  usually  in  the 
bill  because  of  the  requirement  that  the  bill  must  also 
carry  a  revenue  to  be  carried  into  effect.   In  my  days  of 
coordinating  legislation  for  the  New  York  Budget  Office,  I 
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constantly  recommended  that  the  appropriations  be  put  in 
the  bills  themselves.   This  means  that  if  the  bill  is 
passed,  the  appropriation  is  available  and,  if  it  isn't 
passed,  it's  dead,  and  I  think  this  has  a  great  virtue. 

DR.  JENKINS:  Mr.  Lauber,  those  of  us  in  higher 
education  feel  that  education  does  require  some  particular 
safeguards  because  there  have  been  many  instances  in  the 
country  where  the  political  arm,  through  control  of  finance 
thus  controls  tlie  freedom  of  education. 

Now,  if  I  were  opposed  to  this,  I  would  call  this 
a  sacred  cow,  but  I  am  not  going  to  use  that  term,  and  that 
isn't  the  question  I  want  to  ask.   That  isn't  the  question 
I  want  to  bring  up  here  particularly,  however. 

Private  institutions  historically  have  been 
supported  by  grants,  gifts  by  philanthropists  and,  to  an 
increasing  extent,  public  institutions  are  seeking  this 
kind  of  money.   Under  your  proposal,  indeed,  under  our 
present  Maryland  law,  if  Mr.  Case  wants  to  give  the 
University  or  Morgan  State  College  --  I  v7on't  say  the 
University,  because  they  have  autonomy  --  but  to  give  a 
college  money  for  a  specific  purpose,  this  money  must  go 
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1  into  the  State  Treasury  and  it  then  depends  on  the  judgment 

2  of  a  State  official  as  to  v/hether  it  can  be  used  for  this 

3  specific  purpose.  Would  you  comment  on  that? 

4  MR.  LAUBER:   Yes. 

5  DR.  JEMCINS:  This  is  just  one  minor  phase  of 

6  the  broader  problem  I  am  talking  about. 

7  MR.  LAUBER:   This  is  an  area  that  I  faced  in 

8  Montgomery  County  where  we  have  similar  problems,  not  with 

9  higher  education,  but  V7here  the  County  has  received  gifts 

10  of  money  for  specific  purposes,  books  and  libraries,  this 

11  type  of  thing;  and  I  v7ould  recommend  in  a  case  like  that, 

12  in  order  that  they  not  be  lost,  that  this  be  kept  separate, 

13  but  still  flow  through  the  State  Treasury. 

14  I  think  this  is  right.   I  would,  in  such  a  case, 

15  I  would  put  a  general  provision  in  the  appropriation  bill 

16  stating  that  monies  given  for  specific  purposes  to  the 

17  University  may  be  expended  for  those  specific  purposes, 

18  but  in  each  case  where  money  is  given  there  must  be  a 

19  written  understanding  of  what  it  can  be  spent  for  and  how 

20  it  can  be  expended. 

21  DR.  JENKINS:   You  would  have  this  statutorily. 
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not  in  the  Constitution? 

MR.  LAUBER:   That  is  right.   In  other  v7ords, 
I  would  put  in  the  Constitution  this  provision,  that  it 
must  be  spent  either  in  accordance  V7ith  the  appropriation 
or  a  provision  in  the  Appropriation  Act,   Then  when  you 
look  at  the  Appropriation  Act,  you  would  have  a  complete 
catalog  of  all  the  money  they  are  spending  and  the  authori- 
zation for  it.  This  v7ould  keep  it  for  your  intention, 
but  v7ould  not  prevent  it  from  being  used  for  the  pmrpose 
for  which  it  was  given. 

I  would  not  contemplate  any  difficulty  politically 
in  putting  in  such  a  provision. 

DR.  JENKINS:  Another  problem  we  face,  particular 
ly  in  these  days  and  V7e  would  be  facing  it  increasingly, 
and  I  don't  know  the  specific  answer  to  it,  with  regard  to 
Federal  funds,  where  in  higher  education,  and  this  would 
be  in  other  areas  also,  where  presently  the  Budget  Bureau 
makes  a  decision  as  to  whether  or  not  an  institution  shoulc 
carry  on  a  particular  program,  and  I  recognize  that  vjhere 
State  funds  are  involved,  this  is  necessary,  and  yet  this 
goes  back  to  the  problem,  one  problem  of  autonomy. 
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When  I  say  Budget  Bureau,  I'm  not  talking  about 
Mr.  Rennie.   I'm  talking  about  Mr.  Perkins  who  is  going 
to  be  in  there,  who  is  the  younger  budget  analyst,  and 
although  the  institution  may  decide  that  this  in  terms  of 
its  program  there,  this  should  be  done,  the  budget  officer 
says,  no,  you  can't  do  this.   I  am  not  asking  you  to  commen 
on  that,  but  that  is  part  of  this  problem  of  autonomy  I 
am  talking  about. 

MR.  LAUBER:   I  would  like  to  comment  on  it. 
It  is  an  important  area.   I  have  been  investigating  bud- 
geting most  of  my  working  life  and  I  think  this  is  a 
problem.   I  raised  the  question  V7hen  I  first  went  to  New 
York,  I  V7as  a  Junior  Budget  Examiner  and  I  V7as  handling  the 
budget  for  the  Health  Department  and  had  as  the  Commissione 
of  the  Health  Department  one  of  the  most  outstanding 
administrators  I've  known.  Dr.  Herman  Hilobough,  V7ho  is 
now  retired. 

I  raised  this  question  with  him.   I  said,  why 
should  I,  one  year  out  of  college  be  telling  you  hov?  to 
spend  your  money?  You're  the  guy  who  ought  to  be  telling 
me,  that  ought  to  be  deciding  how  this  money  be  spent,  and 
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answered  me  in  a  V7ay  I've  never  forgotten.  He  said,  look, 
I'm  in  Public  Health  and  I'm  an  advocate  for  Public  Health, 
just  as  you  are  for  education.   He  said,  I  think  it's  my 
job  to  sell  Public  Health.   I've  got  to  have  fifteen  or 
tx^enty  programs  ready  to  go  at  any  time  because  I  am 
convinced  that  these  are  the  most  important  programs  v/e 
are  to  have.   He  said,  somebody  has  to  decide  V7hen  V7e  can 
spend  it  for  Public  Health,  when  it  should  go  for  education 
when  it  should  go  for  highways.   He  said,  this  is  the 
Governor's  job.   This  is  the  executive  function. 

He  wasn't  talking  about  me  individually.   He  was 
talking  about  the  Budget  Office  as  an  organization,  and 
I  have  never  forgotten  this  because  I  think  it  was  an 
explanation  which  I  have  carried  with  me  ever  since.   If 
you  think  of  this  as  the  executive  function  of  the  Governor 
and  not  as  a  separate  accounting  arm,  I  think  this  is  very 
appropriate  to  have  this  responsibility  placed  there. 

DR.  JENKINS:   Finally,  I  am  sure  you  have 
mentioned  this  matter  of  administration  not  as  a  State  -- 
for  example,  not  as  a  constitutional  provision,  but  as  sort 
of  background,  perhaps  with  this  nev;  Commission  and 
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organization  of  the  State.   You  are  not  proposing  that 
the  Constitution  provide  this  sort  of  organization? 

MR.  LAUBER:   This  is  true.   I  don't  know.   X 
haven't  really  examined  it  to  see  V7hether  perhaps  something 
in  the  Constitution  might  be  necessary  to  enable  such  an 
organization  to  exist.   I  v7ould  think  certainly  the 
details  should  be  in  the  legislation.  VThether  there  is 
a  necessity  for  anything  in  the  Constitution,  I  don't  knov;. 

DR.  JENICINS:  Well,  this  is  a  new  Commission 
that  is  going  to  look  over  the  vjhole  government. 

MR.  LAUBER:  VThat  I  am  really  concerned  V7ith  is 
one  thing  that  is  set  in  the  Constitution  which  is  the 
Governor's  salary,  and  if  the  Governor's  salary  said  12,000 

DR.  JENKINS:   Not  this  time. 

MR.  LAUBER:   If  you  set  the  Governor's  salary 
at  $12,000,  it  obviously  becomes  impossible  to  hire  an 
executive  for  $40,000, 

DR.  JENKINS:  Well,  I  think  that  is  one  thing 
the  Commission  v/ill  agree  on. 

MR.  BOND:   Interestingly  enough,  tomorrow  the 
Executive  Department  is  meeting  and  we  have  drafted 
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legislation  as  to  our  cabinet  type  of  Governor  and,  as 
I  recall,  John,  we  don't  specify  the  departments.  We  say 
there  vzill  be  so  many,  ten,  t\-7elve,  different  departments 
set  up  under  the  Governor  vjhich  v7ould  go  right  into  v/hat 
Mr.  Lauber  and  you  were  discussing.   I  don't  think  we 
are  going  to  sit  dov7n  and  specify  v/hich  departments,  al- 
though there  has  been  suggested  that  the  Constitution 
actually  spell  out  the  departments. 

I  don't  think  we  are  going  to  go  for  that,  but 
it  has  been  suggested.   So,  V7c  are  moving  in  that  direction 

DR.  JENKINS:  Who  are  the  we  you  are  referring 

to? 

MR.  BOND:   This  is  the  Committee  on  Executive 
Department.  My  only  question  is,  Mr.  Lauber,  you  say  the 
legislature  must  not  be  hampered  on  acting  on  the  budget. 
The  Governor  has  to  present  a  balanced  budget.   There  is  nc^ 
responsibility  on  the  legislature.   If  they  have  unhamperec 
authority,  they  can  spend  it  and  they  don't  have  to  say 
\7here  it's  going  to  come  from.   That  is  V7hy  I  disagree  V7itl 
your  statement  on  that. 

MR.  lAUBER:   This  is  true.   It  is  alv7ays  possible 
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I  have  seen  the  Governor  in  Nev;  York  veto  many,  many 

appropriation  bills  on  the  statement  that  no  funds  V7ere 

the 
available  for  this.   It  just  V7as  impossible.   On/other 

hand,  V7e  had  a  system  in  New  York  where  V7e  used  to  estimate 

in  our  budget  every  year  how  much  v7ould  be  appropriated 

in  special  bills.  We  used  to  put  in  t\7elve,  thirteen 

million  dollars,  depending  on  our  best  estimate  of  what  was 

necessary. 

The  legislature  would  pass  these.   The  Governor 

would  pick  the  ones  he  thought  V7ere  worth  it  and,  V7hen  he 

got  to  the  end  of  the  money,  he  just  vetoed  all  the  others. 

It  V7as  a  question  of  priority.   I  think  it  can  be  handled. 

I  think  it  does,  as  you  indicated,  give  the  legislature 

more  say,  and  my  experience  in  New  York,  I'm  not  as 

familiar  with  Maryland,  is  that  the  legislature  there  does 

not  have  sufficient  authority  to  carry  out  its  responsibill 

ties. 

In  the  last  analysis,  the  legislature  is 
responsible  for  authorizing  the  expenditure  of  public  funds 
and  I  think  it  has  to  have  some  authority  to  carry  that 
out. 
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DR.  JENICINS:   In  other  words,  you  don't  go  for 

2  this  strictly  executive  budget? 

MR.  LAUBER:   I 'm  a  strong  executive  budget  man. 

4-  I  think  it  is  possible  to  go  too  far  and  handcuff  the 

5  legislature,  so  they  can't  carry  out  their  responsibilities 

6  I  think  after  the  appropriation  is  made,  it  goes  back  to 

7  the  executive  and  the  executive  is  responsible  for  spending 

8  it  and  the  legislature  ought  to  have  this  unit  I  talked 

9  about,  a  post-audit  basis,  just  to  keep  tabs  on  it. 

10  MR.  BROOKS:   Pursuant  to  that,  would  you  recom- 

11  mend  that  the  legislature  have  an  auditor,  that  is,  an 

12  officer  of  the  legislature  for  such  post-auditing  function 

13  MR.  LAUBER:  Yes.   If  you  understand  the  post- 
14  audit  in  this  sense  does  not  mean  an  accounting  of  it, 

15  yes.   I  have  advocated  this  in  Nev7  York  and  I  would 

16  certainly  argue  the  same  thing  here.   It  needs  an  officer 

17  v7ho,  in  my  terminology  I  call  a  legislature  analyst, 

18  you  can  call  him  legislative  auditor,  or  vyhatever  you  want. 

19  whose  responsibility  would  be  to  follow  all  programs, 

20  correlate  results  with  expenditures  and  give  this  informa- 

21  tion  to  the  legislature  for  them  to  evaluate,  is  it  worth 
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it. 

Now,  this  is  a  tough  evaluation  to  make,  but 
I  think  it's  their  job.   I  think  they  have  to  decide  is  it 
worth  $100  a  day  to  keep  a  person  in  a  TB  institution. 
Maybe  they  V7ill  say  no,  but  in  the  last  analysis,  these  are 
the  people  making  the  determination. 

THE  CHAIRIvX^N:   Any  other  questions?  John,  thank 
you  very  much.   This  has  been  very  instructive  and  the 
points  you  made  are  certainly  going  to  be  taken  up  by  the 
Committee,  and  again  let  me  express  my  thanks  to  you.   I 
invite  you  to  stay  as  long  as  you  want  to  today  to  hear  the 
rest  of  these  presentations.  You  might  want  to  hear  John 

MR,  JjMJBER:   I  think  I  will  hear  Mr.  Donaho. 

THE  CHAIRMAN:  Very  well.  VJhen  I  first  heard 
about  the  budget,  they  used  to  call  Mr.  John  Donaho  Mr. 
Budget,  himself.  You  have  seen  this  book,  haven't  you, 
John? 

MRo  JOHN  A.  DONAHO:  Yes.   I  have  it  with  me. 

DR.  JENKINS:  What  is  that  book? 

THE  CHAIEl'IAN:   That  book  is  the  first  interim 
report  of  the  Sobeloff  Commission  which  deals  with  the 


!'l!?!h 


Ccurl   Reporters 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  KijuitoMe  Building 
Bahjmorc  2.  Msryland 


Lexington  9-6T60 


1 

2 

•  1.' 

A 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


136 


Maryland  Budget  System,  and  I  vzon't  be  at  all  surprised 
if  Mr.  Donaho  didn't  have  a  little  something  to  do  V7ith 
putting  this  together,  although  the  late  Mr.  Theodore  Wolff 
V7as  the  Chairman  of  this,  I  believe;  but  John  has  done  a 
great  deal  of  work  on  the  Maryland  Budget,  which  is  his 
business,  analyzing  and  installing  new  systems  of  govern- 
ment and  I'm  glad  you  have  come  up,  John,  to  tell  us 
whether  or  not  there  is  anything  that  ought  to  be  done, 
in  your  judgment,  with  respect  to  the  budget,  since  you 
were  last  advising  a  State  agency  back  in  1950. 

DR.  JENKINS:   This  resulted  in  the  adoption  of 
the  program  budget. 

MR,  DONAHO:   That's  correct. 

THE  CHAIRllAN:   That's  right.   So,  the  floor  is 
yours,  my  friend. 

MR.  DONAHO:   Thank  you,  Dick.   I  don't  suppose 
I  need  to  give  any  further  pedigree.   I  might  mention  that 
I  have  personally  been  involved,  in  not  only  in  the  over-all 
budget  of  Maryland,  but  for  North  Carolina,  South  Carolina, 
Alaska,  Arizona,  Hav7aii,  Mississippi,  California,  Oregon, 
Ohio,  and  a  consultant  in  New  York  and  a  few  other  places. 
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I  have  confined  my  remarks  today  in  accordance 
with  your  wishes,  largely  to  Article  3,  Section  52  of  the 
Constitution,  although  inherently  some  of  these  things 
spill  over  into  other  areas. 

When  I  came  up  to  Maryland  first  in  1951,  on 
that  report,  and  then  in  '52  and  '53,  to  overhaul  and 
install  the  State  Budget  System,  I  think  at  that  time  I 
had  a  fresh  opportunity  to  review  its  historical  basis  as 
well  as  the  correction  of  some  of  the  major  procedural 
defects,  at  least,  that  were  there  at  that  time  and  those 
things  V7ere  done  in  '52  and  '53  have  not  only  survived  that 
test  of  time,  but  have  been  adopted  by  other  States  as 
models  of  approach. 

Basically,  these  provisions  of  the  Constitution 
I  really  refer  to  as  the  "Goodnox-?"  amendments.   They  came 
out  of  the  great  reform  era  prior  to  World  War  I,  beginning 
with  the  Taft  Commission  of  the  Federal  level,  although 
the  Feds  did  not  adopt  the  Federal  Budgeting  System  until 
1921,  at  the  end  of  the  war. 

The  States  went  ahead.   In  the  case  of  Maryland, 
and  West  Virginia,  as  you  well  know,  we  have  this  unusual 
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parliamentary  characteristic  that  the  .legislature  cannot 
increase  the  executive's  recommendations. 

Now,  at  first,  when  I  was  confronted  with  this 
provision  in  '52,  I  wasn't  too  pleased  with  it  because  I 
thought  it  was  a  natural  inhibition  upon  our  legislative 
authority  but,  as  the  years  have  rolled  by,  I  not  only 
have  become  accustomed  to  it,  but  I  look  upon  it  vjith 
some  fondness,  and,  as  a  result,  even  County  Charters  V7hich 
I  have  had  the  opportunity  to  draft  in  this  State  follow 
the  same  practice,  since  one  can  readily  say  it  is  constant 
with  Maryland  traditions  in  that  case. 

I  also  think  of  it,  this  basic  provision,  against 
the  executive  backdrop  and  particularly  the  Federal  situa- 
tion, with  which  I  am  also  familiar,  having  been  for  four 
years  a  senior  official  of  the  U.S.  Burea  of  the  Budget, 
and  with  rare  exception  at  the  Federal  level  it  is  almost 
unusual  for  a  President  to  allow  an  agency  of  the  Federal 
Government  to  spend  more  than  he  has  budgeted  for  them, 
even  though  the  Congress  may  increase  the  appropriation. 
You  V7ill  recall  the  famous  -- 

THE  CPIAIRMAN:   How  can  he  prevent  it? 
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MR.  DONAHO:   By  allotment.   He  will  not  allow 
them  to  spend  the  funds.   He  has  executive  authority.   In 
the  first  place,  he  has  inherent  constitutional  authority 
to  say,  you  are  my  department  help.   You  spend  this  m.oney, 
and  I'll  fire  you.  He  has  absolute  executive  authority, 
fortunately,  one  of  the  things. that  the  founding  fathers 
saw  to,  and  he  also  is  able,  and  it  has  been  debated,  of 
course,  V7ith  appropriations  committees  in  particular  over 
the  years ,  concerning  this  authority  of  the  President  to 
withhold  funds;  but  his  powers  have  been  upheld,  even  in 
one  case  under  suit. 

Now,  the  most  famous  case,  of  course,  V7as  that 
of  the  bomber  case  in  the  Truman  administration.   There  wei: 
some  $700,000,000  appropriated  for  the  B-70  bombers  V7hich 
Truman  would  not  allow  them  to  spend. 

At  the  State  level,  in  those  States  where  there 
is  truly  a  chief  executive,  which  we  do  not  have  in  this 
State,  V7e  have  a,  as  you  realize,  a  supreme  primus  inter- 
party  system  -- 

DR.  JENICINS:  V/hat  does  that  mean? 

MR.  DONAHOi   First  among  many.   So,  you  have 


;i!i« 


1% 


II.  I 


III  HI 


I 


Court  Rrportfn 


THE  JACK  SALOMON  REPORTING  SERVICE 

100  Equitable  BuiMing 
Baltimore  2,  Mar)'Und 


Lexington   9-6760 


4 


1 


5 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


140 


these  officials  who  share  power  and  who  share  it  not  only 
constitutionally,  but  also  through  statute,  such  as  the 
Board  of  Public  Uorks,  V7hich  further  diffuses  responsibilitie 
in  the  State.   This  is  something  I  hope  this  Constitutional 
Commission  abolishes  forthwith. 

THE  CHAIR1'4AN:   The  Board  of  Public  Uorks? 

MR.  DONAHO:   Yes,  which  is  an  awful  thing,  a 
waste  of  time.   In  other  States,  where  there  are  strong 
executives,  where  the  executives  are  able  to  exercise 
authority,  they  too  v/ould  not,  through  their  allotment 
systems,  permit  the  executive  agencies,  particularly  the 
executive  agencies,  to  spend  above  that  which  they  in  their 
V7isdom  as  chief  executive  have  seen  fit  to  orig5-nally  de- 
termine. 

There  is  a  corollary  situation  which  you  probably 
should  carefully  consider,  which  I  mention  in  my  vzritten 
statement,  v/hether  this  authority  should  extent  to  the 
Judicial  and  Legislative  Departments.   As  you  know,  they 
are  now,  the  judiciary  is  exempted  and  the  legislative 
group  is  exempted  from  the  Governor's  determination,  V7hich 
is  consistent  with  the  idea  of  the  separation  of  power. 
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On  the  other  hand,  these  people  along  v/ith  the  Public 
School  System  also  enjoy  certain  other  advantages  in  the 
budgetary  process,  which  I  question,  V7here  even  the 
Federal  Judiciary,  for  example,  doesn't  have  the  ki.nd  of 
freedom  which  is  given  to  the  Maryland  Judiciary  in  the 
budget  process. 

Now,  I  think  v;e've  got  to  think  of  the  budgetary 
process  in  Maryland  in  terms  of  the  power  of  the  Chief 
Executive.   I  happen  to  favor  a  very  strong  executive 
budget system.   Listening  to  John  Lauber's  remarks,  I 
probably  v7ould  go  him  one  better  in  terms  of  the  strength 
of  the  executive  budget.  His  budgetary  authority  goes 
hand  in  hand  with  his  administrative  authority. 

The  budget  is  beyond  all  doubt  the  finest 
management  tool  that  any  public  executive  has  for  not  only 
making  his  V7ants  known,  but  controlling  the  actual  manage- 
ment of  the  executive  agencies. 

Now,  it  has  been  said,  and  I  have  from  observa- 
tion not  only  in  this,  but  in  many  other  jobs  that  we  have 
done  on  the  State  of  Maryland,  it  could  probably  be  said  if 
it  V7eren't  for  budget  pressures,  the  Governor  of  Maryland 


1 

2 

3 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


142 


V7ould  literally  have  nothing  to  do.  I  mean,  he  could  go 
off  and  take  a  vacation  after  he  has  made  the  appointments 
of  many  Boards  and  Commissions  and  many  others  that  float 
about  and  disappear  into  the  woods;  but  it  is  the  budget 
responsibility  that  gives  him  this  authority  to  devote  timi 
and  give  him  opportunity  to  function  as  an  executive.  So, 
I  urge  you  particularly  to  do  what  you  apparently  are  doing 
namely  to  work  in  close  concert  with  a  Committee  on  executiv 
organization,  because  what  they  do  is  highly  related  to 
the  budget  process  and  the  provisions  providing  the  budget 
just  have  to  fit  into  this  mood  of  the  executive  structure. 

I  don't  know  V7hat  the  intentions  of  the  Commissiqn 
are.   I  know  v/hat  mine  would  be,  namely  to  have  only  one 
elected  executive  official  in  the  State  and  place  all 
authority  and  responsibility  in  that  individual,  nam.ely 
the  Governor. 

Now,  V7e  also  have  to  think  in  terms  of  the 
fundamental  characteristics  of  the  budgetary  process.  As 
far  as  democratic  control  of  modern  government  is  con- 


cerned  -- 


MR,    BOND:      You  mean  only  one  elected  official? 
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MR.  DONAHO:   Yes. 

MR.  BOND:   In  the  Executive  Department? 

MR.  DONAIIO:   In.  the  Executive  Department. 

THE  CHAIRl-IAN:  As  he  viev7s  it,  there  are  many 
officials  in  the  Executive  Department  that  whittle  away 
at  the  Governor's  powers. 

MR.  DONAKO:   That's  right.   I  say  this  because 
in  the  process  of  big  government,  and  Mar>^land  has  arrived 
at  the  State  of  big  governm.ent  and  we're  getting  bigger 
by  the  moment,  and  the  public  sector  in  our  economy  is  not 
going  to  shrink,  it  is  going  to  continue  to  grow  and  maybe 
at  an  alarming  rate,  and  the  only  instrument  we  have,  the 
one  opportunity  V7e  have,  unfortunately,  and  fortunately  we 
have  it  annually,  is  to  review  the  entire  program  of  V7hat 
the  government  is  going  to  do,  what  it's  going  to  cost, 
how  much  are  they  going  to  do,  how  the  v7ork  of  one  agency 
relates  to  another.   This  is  at  the  time  that  the  annual 
budget  is  being  formulated  and  subsequently  presented  to  th 
legislature  and  enacted  by  the  legislature. 

This  is  o\ir  one  and  only  opportunity  to  make 
a  review  of  the  things  that  the  government  not  only  has  the 
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business  to  do,  but  that  which  is  proposed,  either  by  the 
Governor  or  by  legislation  which  is  subsequently  introduced 
and  which  must  be  financed.   So  that  V7e  have  in  the  budget 
process  something  that  is  of  so  fundamental  a  character, 
I  can't  stress  it  too  much,  because  as  the  government 
grows  larger  and  more  complex,  by  its  very  nature  we  are 
going  to  have  to  continue  to  strengthen  the  executive 
capability  to  run  it  and,  when  we  strengthen  executive 
capability  to  run  the  Executive  Branch,  by  the  same  token, 
V7e've  got  to  have  certain  safeguards. 

These  safeguards  are  in  terras  of  legislative 
review  of  the  executive's  budget  proposal.   For  that  reason, 
while  it  might  be  v/holly  desirable,  and  I  think  as  a  general 
principle  it  would  be,  that  the  Constitution  be  as  unwordy 
a  document  as  V7e  could  have.   Nevertheless,  V7e  want  to  make; 
sure  that  what  we  put  in  it  will  provide  the  people  \7ith 
adequate  safeguards. 

Over  the  years,  I  used  to  start  out  --  and  this 
is  particularly  true  not  only  for  Constitutions,  but  for 
charter  drafting,  the  idea  that  v/e  ought  to  have  as  little 
in  them  as  possible;  but,  over  the  years,  possibly  because 


m 


i 

■  * 


Court  Rcpcrleri 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable  Building 
Baltimore  2,  Maryland 


Lexinslon  9-6."ti0 


1 

I 


145 


I'm  getting  wiser  and  other  people  are  getting  less  V7ise, 
I  have  less  confidence  in  the  kind  of  things  that  legis- 
lative bodies  sometimes  do  and  in  som.e  areas,  and  which 
this  is  one,  I  mean  geographic  areas,  political  subdivision 
if  you  give  them  an  opportunity  to  do  it  wrong,  they  V7ill 
usually  take  it. 

So,  this  raises  the  question,  maybe  V7e  ought  to 
make  sure  that  they  can't  do  it  wrong  by  making  certain 
certain  principles  are  clearly  and  forthrightly  set  forth 
in  the  constitutional  provisions.   For  examples,  there  are 
certain  things  that  one  could  criticize  in  the  present 
constitutional  provisions.  '  I've  got  a  seriatum  critique 
beginning  on  Page  3,  going  through  the  general  process. 

MR,  BOND:   Can  you  comment  on  the  public  schools? 
You  skipped  Page  2 . 

MR,  DONAHO:   No,  I'm  going  to  go  back  and  mention 
this,  reemphasize  what  I  said  about  the  Governor's  executive}; 
pov7er  V7hich  is  inhibited  now  in  terms  of  the  legislative, 
judicial  and  public  school  budgets,  and  I  want  to  emphasize 
this,  that  I  was  once  forced  before  the  legislature  in 
V/ashington  upon  questioning  by  the  President  of  the 
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University  of  V7ashington,  he  said  I  was  attempting  to 
perpetrate  upon  that  State  a  new  concept  of  public  adminis- 
tration, namely  that  there  were  three  branches  in  the 
government;  and  I  said,  well,  I  had  examined  the  government 
of  the  State  of  Washington  and  I  found  out  to  my  satisfac 
tion  that  there  V7ere  three  branches  of  the  governi-nent  and 
that  I  did  not  find  the  University  of  Washington  the 
judicial  branch,  nor  did  I  find  it  in  the  legislative 
branch  and,  therefore,  I  could  only  conclude  it  vzas  in 
the  executive  branch  and,  therefore,  I  assuiTie  that  the 
institutions  of  higher  learning  and  the  public  school 
people  are  in  the  executive  branch. 

I  assume  also,  I  think  V7ith  some  correctness, 
that  is  probably  where  the  people  would  like  to  see  them 
remain,  unless  you  vzant  to  go  the  California  route  and 
create  a  fourth  branch  of  the  government,  and  this  I  advise 
you  against.  Now,  if  you  do  decide  to  permit  the  General 
Assembly  to  increase  the  Governor's  budget,  then  you've 
got  to  give  him  corresponding  authority  to  allot.  I  don't 
think  you  V7ant  to  leave  this  to  his  inherent  constitutional 
prerogatives,  unless  you  are  going  to  have  as  strong  a 
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constitutional  provision  as  the  Federal  provision.  After 
all,  the  President  of  the  United  States  is  responsible  for 
digging  every  shovel  of  earth  and  firing  every  bullet. 
There  just  isn't  any  other  authority.   So,  if  you^'Cint  to 
do  that,  fine. 

MR.  BOl^ID:   Mr.  Donaho,  may  I  interrupt?  You  say, 
if  you  see  fit.   Do  you  have  any  recommendations  for  us 
as  to  what  we  should  do? 

MR.  DONAHO:   I  recommend  you  stick  with  the 
present  provisions  and  not  allow  -- 

MR.  BOND:   Thank  you. 

THE  CHAIRlI/iN:   I'm  not  sure  I  follow  that, 
John.   This  morning  there  was  a  great  deal  of  conversation 
about  the  desirability  of  eliminating  or  the  undesirability 
of  eliminating.   I  don't  V7ant  to  get  Dr.  Sensenbaugh 
completely  in  orbit  before  he  has  a  chance  to  be,  but  there 
was  a  discussion  about  this  business  which  keeps  the 
Governor,  locks  the  Governor  really  to  the  school  budget 
handed  him  by  the  Board  of  Education. 

MRo  DONAHO:   I  am  opposed  to  that  provision. 

THE  CtlAIRMAN:   Actually,  don't  you  really  -- 
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MR.  DOIIAHO:   I  don't  think  the  public  schools 
are  any  more  important  than  the  Department  of  Health.   They 
think  they  are,  and  they  should  think  they  are  or  they 
shouldn't  be  in  the  business,  nor  should  Dr.  Jenkins,  as 
far  as  his  institution  is  concerned.   After  all,  these 
people  are  built-in  pressure  group  leaders  and  they  ought 
to  be.   It's  their  job  to  make  their  wants  loiown  as 
vigorously  and  as  intelligently  as  possible,  but  Charles 
G.  Dawes,  when  he  was  Federal  Budget  Director,  said  it  vjas 
the  job  of  the  Budget  Director  to  relegate  the  department 
heads  to  the  subordinate  position  to  V7hich  they  properly 
belong,  and,  by  God,  that's  right. 

When  I  went  to  the  Budget  Bureau,  John  was 
telling  me  about  his  e:q)eriences  in  New  York,  but  V7hen  I 
vzent  to  the  Federal  Government  of  the  ripe  age  of  twenty - 
five,  and  I  found  myself  calling  up  Jim  Fores tal  on  the 
telephone  and  telling  him  to  get  on  his  bicycle  and  get 
over  to  the  Budget  Bureau  as  fast  as  he  could  get  there, 
I  said  to  myself  this  is  really  the  exercise  of  considerabl 
authority;  but  I  had  to  recognize,  v/hy  did  he  come,  because 
I  V7as  the  personal  representative  of  the  President  of  the 
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United  States.   That  is  V7hy  he  came,  and  this  is  true  of 
the  budgetary  process.   This  is  true,  also  to  the  surprise 
of  Secretary  Krug,  V7hen  he  was  testifying  before  Congress 
on  day  and  some  congressman  said,  and  hov;  much  did  you  ask 
the  President  for,  and  he  told  him  and  when  he  got  in  his 
automobile,  and  V7as  riding  back  to  his  office  listening  to 
the  radio  after  his  Congressional  testimony  and  the  announce- 
ment V7as  coming  over  the  air  that  the  resignation  of 
Secretary  Krug  had  been  accepted  by  the  President. 

So,  these  are  i.mportant  concepts  from  the  stand- 
point of  the  executive  and  the  V7eighing  and  balancing  of 
the  budget  process.   It  has  been  said  by  one  of  the  great 
thinkers  in  the  field,  a  budget  is  assigning  of  V7eights  to 
value.   This  is  what  you  do  in  the  budget  process.   This  is 
true,  even  though  Governors  may  not  sit  up  t\7enty-four  hour^ 
a  day  participating  in  the  process.   Some  of  them  do,  by 
the  V7ay.   They  nevertheless  participate  along  with  their 
staffs  in  weighing  the  competing  demands  of  Morgan  against 
the  public  schools,  against  the  Department  of  Health, 
against  recreation  or  many  other  important  things. 

I've  often  thought  that  it  really  is  going  to 
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1  be  a  great  day  when  the  public  educators  and  the  public 

2  school  people  get  firmly  latched  on  the  Federal  tee, 

3  because  when  they  come  up.  against  the  Defense  Department, 

4  in  terms  of  weighing  their  interests  against  Defense,  then 

5  we  are  going  to  see  in  a  very  critical  fashion  the  same 

6  thing  that  goes  on  at  the  local  level  and  the  State  level, 

7  in  terms  of  this  balancing  that  the  Governor  must  do  in 

8  developing  his  budget  process. 

9  Now,  the  contingency  fund  I  V7ant  to  mention 

10  considerably  because  it  used  to  annoy  me  considerably. 

11  When  I  re-did  the  State  Budget  System  here,  I  took  this 

12  contingent  fund  av7ay  from  the  Board  of  Public  V7orks  and 

13  gave  it  to  the  Governor.   l^Then  the  bill  came  out,  why  it 

14  was  back  in  the  hands  of  the  Board  of  Public  Works  and 

15  I  guess  they  had  to  give  this  Board  of  Public  X/orks  some- 

16  thing  to  do.   So,  it  V7ent  back  there. 

17  THE  CHAIK^IAN:  That  was  in  1951  and  there  was  a 

18  real  good  reason  for  that,  John. 

19  MR.  DONAHO:  That's  true.   There  was  a  slight 

20  political  difference.  Another  thing  I  think  the  Constitutic|n 
2^  ought  to  clearly  set  forth  as  a  matter  of  policy  is  the 
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tenet  for  a  balanced  budget.  People  are  always  saying 
to  me,  we  have  a  balanced  budget  in  Maryland.  It  must 
be  part  of  the  law. 

MR.  BOND:   This  is  not  specifically  the  language. 

MRo  DONAHO:   That's  right.   It's  been  there  so 
long,  people  think  it's  in  there.  When  I  came  to  the  State 
in  1952,  I  was  surprised  people  never  read  the  Constitution 
The  Constitution  alv7ays  says  there  should  be  t\7enty-one 
departments  and  no  more,  and  a  fev7  other  things.   I  found 
out  the  Attorney  General's  office  hardly  ever  read  the 
Constitution.   So,  I  think  it's  v7orthwhile  being  very 
explicit. 

MR.  BOND:   Mr.  Donaho,  just  one  minute.   I*m  not 
as  dumb  as  I  thought.   It  does  say  that  the  Governor  -- 
the  budget  shall  contain  a  complete  plan  of  proposed 
expenditures  and  estimated  revenues  for  said  fiscal  year 
and  shall  show  the  estimated  surplus  or  deficit  of  revenues 
at  the  end  of  the  preceding  fiscal  year. 

How  would  you  clarify  that  line? 

MR,  DONAHO:   The  budget  must  be  balanced  as  to 
revenues  and  expenditures. 
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MR.  BOND:   But  your  revenues  are  anticj-pated. 

MR,  DONAHO:  He  may  anticipate  a  deficit. 

MR.  HOFF:  He  has  a  right  to. 

MR.  BOND:   I  see. 

THE  CHAIRMAN:  While  you  are  on  that  point, 
John;  how  do  you  feel  about  John  Lauber's  balancing  fund 
idea? 

MR.  DONAHO:   Well,  it's  all  right,  but  I  doubt 
if  it's  a  constitutional  matter.   That  v;as  what  was 
confusing  me.   I  think  it  should  be  left  to  statutes,  because 
I  don't  knox7  hox;  much  you  vzant  to  put  in  the  Constitution, 
in  terms.   Someone  might  have  an  even  more  ingenious  idea 
years  from  now. 

THE  CHAIRMAN:  This  is  more  on  the  idea  of 
achieving  balance.  Am  I  right  about  that? 

MR.  DONAHO:   Obviously,  this  is  a  question  of 
what  you  are  going  to  do  with  your  surpluses.  You  can  put 
your  surpluses  into  a  reserve  fund  which  can  be  a  balancing 
or  stabilizing  fund  or  you  can  say  that  the  surpluses,  you 
cannot  exceed,  your  appropriations  cannot  exceed  that  which 
you  have  estimated  in  your  revenues,  that  V7hich  you  have 
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on  hand  and  that  which  you  propose  to  be  additionally 
collected. 

THE  CHAIRI-I/\N:  -That  is  V7hat  we  do  now. 
MR.  DOKAHO:   Right. 

THE  CtIAIRl^\N::  The  surplus  is  used  as  a  balance 
of  the  fund. 

MR.  SACHS:  Wasn't  it  your  idea,  Mr.  Lauber,  in 
suggesting  that  fund,  was  to  avoid  the  potential  political 
embarrassment  of  a  heavy  surplus?  Wasn't  that  really  a 
device  to  avoid  that? 

MR.  MUBER:   That  is  true,  and  the  reason  I 
felt  a  constitutional  basis,  not  necessarily  definition, 
but  a  constitutional  base  is  necessary  so  that  the  legis- 
lature or  Governor  cannot  use  it  in  any  one  year  for 
political  purposes.   If  you  are  going  to  pile  up  a  couple 
of  million  dollars,  you  don't  want  somebody  to  come  in  and 
scoop  it  up, 

MR.  DONAHO:   You've  got  to  look  at  how  they 
estimate,  look  at  the  revenues  they've  got.  This  idiotic 
Board  of  Revenue  Estimates,  that  v/ould  be  abolished.   This 
is  just  a  political  device  and  they  get  together,  all  the 
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Comptrollers  and  they  don't  like  V7hat  the  Governor  is 
doing,  and  there  are  all  kinds  of  problems  as  to  what  the 
estimated  revenues  will  be.   They  get  together  and  they 
decide  vjhat  the  revenue  estimate  will  be.   That  is  how  the 
surpluses  have  been  developing,  because  they  are  alv;ays 
fooling  around  vzith  the  revenue  estimate. 

MR,  LAUBER:  Am  I  correct  in  my  understanding 
that  they  use  the  same  system  as  in  Montgomery  County,  they 
fund  the  budget  and  estimate  revenues  conservatively? 

MR.  DONAHO:   They  do  not  estimate  accurately. 

MR.  LAUBER:   Do  they  estimate  actual  expenditures 
or  appropriations? 

MR.  DONAHO:   They  are  under  an  obligation  basis. 

MR.  LAUBER:   I  think  there  is  a  difference 
bet\7een  appropriation  authority,  V7hich  you  cannot  possibly 

spend  -- 

MR.  DONAHO:   But  you  have  obligated  the  funds 
and  expenditures  in  the  books  of  account.  The  funds,  the 
money  is  tied  up. 

MR.  LAUBER:   But  if  there  is  a  surplus  at  the 
end  of  the  year  -- 
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MRo  DON.AHO:   It  is  a  cash  surplus  at  the  end  of 
the  year,  but  not  an  appropriation's  surplus. 

MR.  LAUBER:   If  it  is  a  surplus , in  the  next 
year  you  have  to  raise  taxes,  I  have  heard  people  in  the 
last  t\>7o  years  say,  V7e  understand  the  State  has  $35,000,000, 
in  surplus  and  they  are  talking  about  raising  the  taxes. 
VThy   don't  they  stop  that? 

MR.  DONAHO:   The  surplus  they  are  talking  about 
is  the  unappropriated  surplus.   It  is  not  the  cash  surplus. 
The  cash  surplus  is  something  else.  You  can  go  back  to  th 
time  when  they  said  they  v/ere  broke  and  they  had  so  much 
cash  on  hand.  This  State  has  not  had  less  than  $23,000,000 
cash  on  hand  since  the  depression  of  1929.   There  has  never 
been  a  question  of  cash  or  meeting  their  bills.   It  has 
alvzays  been  a  question  of  the  surplus,  and  that  comes  out 
of  this  "-  for  example,  take  the  estimating  of  the  reversiojis  ^ 

I  have  fought  this  battle  for  the  State  for  many 
years.   Jim  Rennie,  come  hell  or  high  water,  won't  put 
$5,000  in  there,  even  though  he  knov/s  it  is  going  to  be 
ti7o  and  a  half  million  or  three  million  or  four  million, 

THE  CIIAIRl^IAN:   He  blames  it  on  the  State 
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Department  of  Education. 

MR.  DONAH.O:   That  is  what  he  says,  that  they 
can't  estimate. 

THE  CHAIIil-IAN:   And  they  blame  it  on  Albert 
Ward, 

MR.  LAUBER:   That's  right,  because  if  he  is 
caught  short,  the  other  v/ay,  he  is  going  to  be  in  a 
terribly  embarrassing  position. 

MR.  DOriAHO:   They  will  never  get  caught  short. 

MR.  LAUBER:   I  think  if  you  look  at  the  New 
York  budget,  you  will  find  they  estimate  cash  expenditures 
and  estimate  it  very  tightly.   It  doesn't  matter  if  they 
are  5,000,000  over  or  under  because  it  can  be  balanced  out 
through  this  fund,  and  that  is  the  honest  estimate,  the 
best  possible  estimate  how  much  cash  is  going  to  be  spent. 
They  can  commit  $100,000,000  and  estimate  they  are  going 
to  spend  98,000,000. 

MR.  DONAHO:   The  problem  is  not  to  get  the 
Constitution  involved  --  take  the  things  the  Feds  are 
yapping  about.   You've  got  the  administrative  budget,  the 
cash  budget  and  they  refer  to  Paul  Douglas  v7ho  v;ants  to 
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use  --  v;ho  funds  the  capital  budget  by  having  a  separate 
fund  for  borrov7ing  purposes,  you  knov;,  and  good  God,  you 
get  involved  in  the  Constitution  vzith  actually  matters 
that  should  be  statutory  in  character. 

1-IR.  ]>\U3ER:   I'n  not  advocating  --  I  apologize 
to  the  Conniissioner  for  taking  this  much  time,  but  I  am 
advocating  establishing  such  a  thing  in  the  Constitution. 
I  am  advocating  a  constitutional  provision  vrhich  will 
authorize  the  legislature  to  establish  it  and,  once  it 
establishes  it,  freeze  it  for  three  years  before  any  change 
can  be  made  and  prevent. 

MR.  DOITAHO:   I  don't  think  you  ought  to  authorize 
the  legislature  to  have  that  authority,  because  at  the  State 
level  you  aren't  faced  V7ith  the  rule  as  in  the  local,  which 
is  v.'hat  is  not  estimated  cannot  be  undertaken. 

ME.,  LAU3ER:   The  chief  provision  is  once  it  is 
established,  it  cannot  be  changed  until  three  years  after 
it  has  been  enacted.   That  has  to  be  constitutional. 

l-iR.  DONAHO:   V7ell,  thinking  in  terms  of  these 
specific  provisions  of  the  Constitution,  I  think  such 
thin^^s  as  requiring  the  budget  message,  allotment  system. 
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differentiating  bet\7een  operational  and  mechanical  pro- 
visions could  well  be  left  to  statute.   It  could  be  in  the 
infinite  wisdom  of  the  Constitutional  Convention  Commission 
that  the}^  v/ould  want  to  take  cognizance  of  these  things. 

For  example,  v/hat  you  know  nov;  is  in  the  budget 
bill  is  the  operating  budget  and  the  capital  budget  comes 
up  actually  as  a  supplement,  with  its  o\'m   source  of  revenue 
In  the  case  of  it  being  financed  from  bonds,  this  is  a 
source  of  revenue  and,  to  my  utter  amazement,  the  Court  of 
Appeals  has  also  ruled  that  this  is,  this  appropriation 
bill  for  capital  improvements  is  a,  vzell,  it's  both  an 
appropriation  and  revenue  measure  because  it  is  supplementa 
billing.   Usually  these  are  differentiated. 

This  brings  up  the  question  that  Lauber  mentioned 
about  putting  the  appropriation  in  the  specific  bill 
v/here  additional  legislation  is  introduced,  and  that  I  V70ul{i 
object  to,  on  the  basis  that  it  is  not  considered  good 
legislative  draftmanship  to  include  appropriations  in 
substantive  measures.   As  a  matter  of  fact,  at  the  Federal 
level,  this  is  prohibited. 

THE  CHAIRI'IAN:   In  bills  of  that  nature,  if  you 
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1  have  to,  you  can  show  a  footnote  of  what  it  will  cost. 

2  MR.  DONAPIO:   No,  but  the  Constitution  here  makes 

3  them  supplementary  appropriation  bills. 

4  THE  CHAIRM/iN:  V7asn't  there  a  bill  or  was  that 

5  just  introduced  that  -- 

6  MR.  DONAHO:  There  was  a  bill  introduced  here 

7  to  say  v/hen  you  put  in  a  bill,  you  have  to  say  how  much  it 
"8  would  cost. 

9  THE  CHAIRI^IAN:   Yes,  and  that  didn't  pass. 

10  Well,  John,  let  me  get  back  to  this  capital  budget,  because 

11  you're  the  first  one  that  has  mentioned  it  today. 

12  You  say  you  don't  think  you  need  to  have  anything 

13  in  the  Constitution  on  this  point.   There  is  nothing  now, 

14  is  there,  specifically? 

15  MRo  DONAHO:   No,  and  they  have  actually  worked 

16  fairly  well.   In  other  words,  there  is  a  long-range  capital 

17  improvement  program  and  there  is  an  annual  capital  budget 
IQ  v/hich  is  financed  basically  from  bonds. 

19  THE  CHAIRMi\N:   Well,  now,  the  capital  budget,  as 

20  I  understand  it  is  more  legislative  than  -- 

21  >ni,  DONAHO:   That  is  where  the  p61itics  come  in, 
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see, 

THE  CHAIRl-IAN:   And  the  legislature  can  put 
anything  in  there  they  v/ant  and  the  Governor  can  line  item 
veto  it. 

MR.  DONAHO:   That's  right,  and  then  his  line 
item  veto  comes  into  play.  Whereas,  if  you  give  hira  the 
authority  to  increase,  you  have  to  give  him  the  line  item 
veto  to  knock  it  out. 

MR.  BOl^TD:   The  Governor  and  the  legislature  can 
increase  on  the  capital  budget. 

THE  CHAIRMAN:   Yes,  they  can  put  any  project 
in  they  vzant. 

MR.  DONAHO:   The  Sobeloff  Commission,  as  you 
recall,  did  not  like  the  idea  of  supplementary,  but  the 
idea  of  supplementals  as  they  are  known  in  this  State, 
that  is  at  the  last  minute,  when  all  politicking  is  done, 
the  Governor  comes  running  dov7n  V7ith  an  amendment  to  his 
budget.   He  says,  I  just  met  V7ith  the  Comptroller  and  the 
rest  of  the  idiotic  members  of  the  Board  of  R.evenue 
Estimates  and  we  found  $3,000,000  v/e  didn't  know  we  had 
before  and,  here,  you  squeaky  v/heels,  this  is  where  I  am 
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going  to  put  it  and  this  is  how  he  takes  care  of  the 
egg  growers  and  the  potato  throwers  and  the  tomato  people, 
and  all  the  other  schraalz  that  come  out,  and  Jenkins,  who 
can't  get  something,  the  regular  budget  comes  in  and  he 
gets  a  little  bit  from  this  and  he  is  satisfied. 

I  don't  know  of  any  way.   It  is  undesirable, 
too,  but  I  don't  know  of  any  way  to  inhibit  a  Governor  from 
amending  his  own  budget.   The  same  question  came  up  in 
Anne  Arundel  County  the  other  day,  v/hile  the  budget  was  up, 
In  the  last  fet7  minutes,  the  members  of  the  County  Council 
had  blackjacked  the  County  Executive  into  agreeing  that  he 
V7ould  amend  his  budget  in  order  to  put  some  things  in  it, 
and  the  Solicitor  called  me  because  he  didn't  think  this 
was  the  right  thing  to  do  and  he  thought  he  ought  to  rule 
against  it,  and  I  said,  I  just  don't  see  hov;  you  can  rule 
against  such  a  thing  because  it's  his  budget.   It's  part  of 
the  budget  that  he  has  presented.  He  is  agreeable  to  this 
thing.   Therefore,  you  might  as  well  go  ahead  with  it. 
But,  it's  the  same  process  that  occurs  at  the  State  level. 

THE  CHAIRMAN:   You  may  have  answered  this  one 
before,  John,  but  how  do  you  feel  about  the  fact  that  you 


Court   Reportert 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable  Buililing 
Baltimore  2,   Maryland 


Lexin(ton   9-6760 


162 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


cannot  have  any  money  bills  until  the  budget  is  passed? 

MR.  DONAHO:   Excellent  provision,  because 
othen^/ise  --  • 

THE  CHAirj-IAN;   I  understand  from  CaL  that 
Harry  Hughes  who  isj  of  course,  quite  an  expert  now,  so  the 
newspapers  say,  in  revenues  and  financial  matters,  is 
strongly  advocating  that  this  provision  be  eliminated.   Is 
that  right,  Cal? 

MR.  BOND:   It  v/as  Hughes,  James  and  Roney,  on 
Section  8,  and  they  were  very  much  concerned  about  it. 
They  say  it  impeded  legislation.   John  Brooks  was  there, 
Maybe  I  over-exaggerated  it? 

MR.  BROOKS:   No. 

MR.  DONAHO:   I'll  tell  you  what  brought  this 
up.   Going  to  the  seventy-day  session,  instead  of  having 
the  short  session,  because  you  get  an  awful  lot  of  stuff 
backed  up  behind  the  budget  bill;  but,  fine.   So  what? 
This  keeps  them  moving  on  the  budget  bill.   Other\-7ise, 
they  would  use  this  device  to  blackjack  the  Governor.   That 
V7hy  I  think  you  ought  to  have  also  a  device  in  there  to 
make  the  damn  thing  become  effective  on  a  certain  date. 
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If  they  don't  act,  the  budget  as  presented  by  the  Governor 
takes  effect. 

MR.  BOND:   The  Constitution  says  if  they  don't 
pass  it,  he's  got  to  extend  the  session. 

MR.  DONAHO:   Yes,  and  you  get  into  special 
session  and  you  are  there  for  a  long  time  politicking  a 
lot  of  Other  things. 

MR.  BOND:   But  you  v^ouldn't  put  anything  in  to 
say  the  budget  must  be  adopted  sixty  days  after  the  beginnii,ig 
of  the  session  or  the  session  will  be  extended  by  the 
number  of  days  necessary? 

MR,  DONAHO:   No.   I  would  just  say  the  legisla- 
tion V7ill  become  effective  automatically  if  they  didn't  act 
after  sixty  days.   They  will  act. 

MR.  BROOKS:   The  objection  of  the  legislators 
who  feel  this  present  practice  is  objectionable  is  that  the 
budget  is  actually  delayed  intentionally  in  order  to  make 
it  difficult  to  pass  the  supplementary  matters  and  this  is 
admitted  to  by  the  leadership  of  the  legislature,  that  they 
do  in  fact  use  it  as  a  device  to  squeeze  out,  so  to  speak, 

undesirable  supplemental  -■- 
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THE  CHAIRI'IAN:      Mr.   Rennie   said  this  morning 

2 

this   is   a  very   desirable  thing.      If  it  hadn't  been  for  it, 

3 

you  would  have  a   soldier's   bonus   and  a   lot  of  other  crack- 

4 

pot  ideas. 

5 

MR.    DONAHO:      I  remember  specifically  in  the  case 

6 

of  several   bonus   bills   that  were  up,    this  was  used  to  kill 

7 

the  bonus   bills  and  that  was   especially  important   since   that 

8 

fellow   died  who  used  to   lose  the  bills  after  they  passed 

9 

the   legislature.     He  used  to   lose  them  after  they  left   the 

10 

legislature. 

11 

MR.    BOND:      But  you  v7ould  not   be  opposed   to   saying 

12 

either   the   budget  has   to  be  passed  on   the   sixtieth  day  of  a 

13 

seventy-day  session  or  else  it  becomes  effective  v/ithout 

14 

action? 

15 

THE  CHAXRMM:     He  favors   that. 

16 

MR.    DONAHO:      Yes,    I   favor  it.      I  don't   say  sixty. 

17 

You  could  have   some  other  number.      Bring  them  up   to   the   -- 

18 

MR.   BOND:      That  might  be  a  compromise.      Thank 

19 

you. 

20 

MR.   BROOKS:      That's  a  good  suggestion. 

21 

MR.    DONAHO:      I  want   to  mention  one  other   thing 
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that  Lauber  touched  on,  namely  Section  1  of  Article  3, 
Section  52.   I  call  these  sections,  but  they  are  really  not 
sections , 

THE  CHAIKMAN:   Section  1? 

MR.  DONAHO:   Yes,  concerning  the  definition  of 
the  treasury.   We  have  been  very  fortunate  in  Maryland,  that}: 
the  treasury,  largely  because  we  are  an  old  State  and  that 
the  State  was  here,  well,  the  colony  vjas  here  and  the  State 
before  there  vzas  a  Federal  Government,  but  if  you  could  see 
what  happens  in  the  VJestern  States,  you  v7ould  just  be 
horrified,  not  only  in  terms  of  special  funds,  but  in  terms 
of  Federal  funds. 

Also,  we  do  not  have  this  constant  Federal 
interference  in  Maryland  that  you  get  in  western  legislatures 
where  every  time  you  turn  around,  you're  getting  a  telegram 
from  the  Secretary  of  Labor  or  the  Secretary  of  HEW,  saying 
you  can't  do  this  because  they  are  much  interested  in 
maintaining  the  special  funds  concept,  including  Federal 
funds  and,  as  you  know,  since  1952,  Federal  funds  have  been 
taken  into  the  State  budget  and  are  appropriated.   They 
have,  however,  in  some  places, which  they  have  not  been  able 
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to  do  here,  fortunately,  but  they  could  do  under  the 
present  language,  namely  to  say  how  funds  are  local  funds 
and  are  not  to  go  in  the  treasury. 

The  University  of  Maryland  would  be  a  good 
example.   In  other  v/ords,  you  take  the  tuition  fees  which 
are  collected  and  are  not  deposited  in  the  State  Treasury. 
You  go  and  put  them  in  the  Suburban  National  Bank  and  then 
begin  using  them  saying  they  are  not  in  the  treasury  and 
therefore  not  subject  to  the  requirement  that  the  money 
be  appropriated  before  any  of  it  can  be  disbursed. 

THE  CHAIRIIAN:   The  University  of  Maryland  does 
exactly  that. 

MR.  DONAHO:   So,  the  University  should  define 
what  goes  into  the  treasury  as  receipts  from  the  government 
Everything  that  comes  in  ought  to  go  in  because,  otherwise, 
somebody's  going  to  get  out  of  this  paper  bag,  Sensenbaugh, 
especially. 

DR.  JENKINS:   May  I  ask  you  a  question? 
How  would  this  affect  self-liquidating  projects,  where  the 
institution  has  dormatories  and  the  institution  .enters  into 
a  contract  with  bondholders?   If  there  is  a  provision  that 
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1  all  money  must  come  into  a  treasury,  how  v7ould  this  affect 

2  MR.  DONAHO:  Merely  an  account  in  the  treasury, 

3  but  it's  in  the  treasury,  nevertheless.   It's  merely  an 
4r  account  in  the  treasury,  because  you  don't  get  the  problem 

5  of  giving  it  special  fund  status  or  giving  it  status  outsidcji 

6  the  treasury  and  subject  to  abuse, 

7  Now,  with  this  other  kind  of  thing,  when  you 

8  mention  gifts  and  so  on,   Some  gifts  have  definite  trust 

9  characteristics.   It  is  possible  within  the  treasury  to 

10  give  the  effect  of  a  trust  in  agency  funds.   It  is  done 

11  all  the  time  in  budgeting  and  accounting. 

12  THE  CHAIPJ-LAN:   Let  me  ask  you  this,  John.  What 

13  practical  betterment  would  flow  from  this  result? 

14  MR.  DONAHO:   I'm  just  closing  a  door  that 

15  somebody  is  going  to  open.   Right  now,  you  are  all  right. 

16  THE  CHAIRMAN:   For  example,  the  University  has 
IV  a  lot  of  money  which  they  call  restricted  funds.   These  are 

18  overheads  that  are  paid  on  scientific  grants,  things  of 

19  that  nature,  and  these  overhead  funds  are  used  by  the 

20  University  and  the  Board  of  Regions  makes  the  appropriations. 

21  It  never  goes  to  Rennie's  office  or  anybody  else,  as  far  as 
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MR.    DONAHO:      Not   in   the   treasury  at  all? 
TIffi   ClIAIRI-IAN:    No. 

MR.  BROOKS:   Something  like  athletic  tickets 
and  things  in  that  category. 

MR.  DONAHO:  Those  are  usually  separate  organiza- 
tions . 

THE  CHAIRMAN:   There  are  a  lot  of  things.   For 
example  -- 

MR.  DONAHO:  Are  you  talking  about  Federal 
grant  projects? 

THE  CtlAIRMAN:   Yes. 

MR,  WILLIAM  M.  PERKINS:   Grants  and  all  kinds 
of  special  funds.  They  have  about  $40,000,000  for  special 
restricted  accounts. 

MR.  DONAHO:   And  they  are  not  included  under  the 
provision  in  the  budget  that  says  revenues  received  from 
the  Federal  Government  in  excess  of  these  estimates  may  be 
allotted  by  the  Governor?  They  are  not  covered  by  that? 

THE  CHAIRMAN:   No. 

MR.  DONAHO:   They  should  be. 

THE  CHAIRIIAN:   V7ell,  they  are  not.   Here  is  an 


ir 


1 1' 


15 


.|iM 


Court  Rvporters 


THE  JACK  SALOMON  REPORTING  SERVICE 

100  Equitable   Building 
Baltimore  2,   Maryland 


Lexington   9-6760 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


169 


example.   They  are  talking  about  putting  an  addition  on 
for  the  faculty  people.   So,  the  question  is  should  you  get 
the  faculty  to  pay  half  of  it  or  none  of  it?   I  mean,  the 
University  has  money.   It  costs  $150,000  to  do  it,  something 
like  that,  125,  and  I  think  the  decision  will  ultimately  be 
that  the  faculty  V7ill  be  assessed  a  certain  part  of  it  thro 
a  user  charge  and  the  rest  of  it  the  University  picks  up 
the  tab  for  it,  and  this  is  a  restricted  fund  V7hich  is 
strictly  the  University's.   The  State  hasn't  a  thing  to  do 
with  it. 

MR.  DONAHO:   I'm  not  so  sure  about  that 
because  you  are  not  going  to  tell  me  that  the  University  of 
Maryland  is  not  a  State  agency. 

THE  CHAIPvl'IAN:   No,  I'm  not  telling  you  that. 

MR.  DONAHO:   You  are  not  going  to  tell  me  that 
the  Board  of  Trustees  are  not  representatives  of  the  State 

of  Maryland. 

THE  CHAIPvM/\N:      I'm  not   telling  you  that.      I 
meant,    that  Jim  Remiie's  office  has  nothing   to   do  with   it. 

MR.    DONAHO:      There  is  no  public  policy   involved'. 

THE  CtlAIPvl-IAN:     VJhat  is    that? 
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MR.  DONAHO:   There  is  no  matter  of  public  policy 
involved,  right? 

THE  CHAIRI^iArl:  What  do  you  mean,  there  is  no 
matter  of  public  policy? 

MR.  DOHAHO:  Well,  is  there?  Is  there  a  matter 
of  public  policy,  vzhether  you  build  this  addition  or  not? 

THE  CHAIPvlIAN:  Well,  that  is  for  us  to  decide, 
I  suppose,  for  the  University  to  decide. 

MR.  PERKINS:   The  Board  of  Regents, 

THE  CHAIRt-IAN;   The  Board  of  Regents  V7ill  decide 
that. 

MR,  DOKAHO:   Suppose  the  legislature  doesn't 
like  V7hat  you  are  going  to  do  or  the  Governor  doesn't  lilce 
it? 

MR.  BPvOOKS:   They  are  protected  under  the  Autono- 
my Act. 

THE  CHAIRl'IAH:   That's  right. 

MR.  DONAHO:   The  Autonomy  Act  is  possibly  V7hy, 
because  the  Constitution  gives  it  to  you,  but  the  legislatu: 

could  give  you  this. 

MR.  BROOKS:   The  legislature  gave  them  that. 
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MR.  DOMAHO:   I  know  that,  but  the  Constitution 
gave  the  legislature  the  authority  to  adopt  this  act. 
They  could  also  repeal  it,  correct? 

THE  CHAIRl-mN:   There  is  no  question  about  that. 

MR.  DONAHO:   All  right,  but  the  Constitution 
should  be  broad  enough  to  encompass  all  of  these  things 
if  the  legislature  through  an  act  wants  to  take  cognizance 
of  it. 

THE  CHAIRMAN:  But  I  think  the  legislature  has 
the  authority,  John,  to  do  anything  it  v/ants  \7ith  the 
University  of  Maryland  right  nov7,  because  as  I  understand 
it,  the  legislature  has  the  supreme  authority  to  pass 
regulations  V7hich  V7e  call  laws  and  the  Maryland  Constitutioili 
merely  negates  these  powers  in  certain  areas.  The  Constitu- 
tion doesn't  confer  any  power. 

MR.  DONAHO:   The  Constitution  says  that  the 
Governor  shall  present  a  complete  plan.   "Each  budget  shall 
contain  a  complete  plan  of  proposed  expenditures  and 
estimated  revenues  for  said  fiscal  year." 

THE  CHAIRMAN:   That's  right. 

MR.  DONAHO:   If  he  doesn't  have  that  stuff  in  it 
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hov7  can  it  be  complete? 

THE  CHAIRMAN:  Well,  you  better  ask  him. 
I  don't  know  the  answer  to  that. 

MR.  DONAHO:   That's  the  point  X  am  raising. 
I  happen  to  knov7  in  other  States,  unless  you  define  the 
treasury  and  define  it  broadly,  people  V7ill  get  out  from  under ](-, 
of  the  tent,  and  maybe  this  is  how  you  guys  have  gotten  out 
from  under  the  tent. 

THE  CHAIRMAN:   It  could  very  well  be. 

MR.  BOND:   Certainly,  speaking  for  the  V/elfare 
Department,  V7e  V7ant  to  stay  under  the  tent  because  all  tine 
Federal  Government  can  do  now,  they  can  either  cut  off  all 
funds  or  they've  got  to  let  it  all  go  ahead.  I'Thereas,  if 
we  V7ere  under  the  special  funds  program,  they  would  be 
saying, .you've  got  to  do  this,  do  that. 

THE  CHAIRI'IAN:   All  right,  anything  else? 

MR.  DONAHO:   I  think  anything  else  I  have  to 
say  is  self-explanatory  in  the  particular  notes  that  I  have 
made  on  the  various  sections.   Section  13  •-- 

MR.  BOND:   On  Section  6,  you  don't  feel  that  the 
Public  School  System  should  be  a  sacred  cow?   Is  that  V7hat 
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you  are  saying? 

MR.  DONAHO:   Are  they? 

MR.  BOND:   I  think  they  are,  to  a  degree. 
Well,  never  mind.   I'm  sorry. 

THE  CHAIRII/vN;   He  has  made  that  perfectly  clear. 

MR.  DONAHO:   I  think  they  deserve  their 
rightful  place  amid  the  gallaxy  of  State  agencies. 

THE  CHAIRl^L^N:  Which  V7as  next,  ten? 

MR.  DONAHO:   Thirteen.   That's  an  open  end  thing 
which  says  you  can  legislate  this  out. 

MR.  BOND:   Do  you  agree  tr-zelve  should  be  out? 
Jim  Rennie  seemed  to  agree  that  should  be  out. 

MR.  DONAHO:   Yes,  absolutely.   That  is  the 
one  dangerous  thing  you  can  possibly  do,  is  to  have  public 
hearings  as  part  of  the  executive  government  formulation. 

MR.  SACHS:   He  can  do  it  whether  or  not  -- 

MR.  DONAHO:   There  is  nothing  to  prevent  him. 
If  he  is  that  foolish.   Okay.   I  remember  Jim  V/ebb  v/ho 
was  NASA  Director  was  appointed  Budget  Administrator,  and 
he  said  we  ought  to  be  democratic.   I'm  going  to  give  these 
department  heads  a  chance  to  appeal.   He  was  crazy. 
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THE  CHAIRmN:   All  right,  gentlemen,  let's 
take  a  five -minute  break. 

(At  this  point  there  was  a  short  recess.) 

THE  CHAIRMAN;   One  last  question.   At  the 
hearing  this  morning,  Jim  Rennie  and  I  reminisced  about 
the  famous  Bracket  Bill  V7hich  was  a  little  before  even  you 
came  into  the  State,  John,  and  that's  saying  quite  a  bit, 
but  this  V7as  a  bill  -- 

MR.  DONAHO:   I  feel  pretty  badly,  but  not  quite 
that  badly, 

THE  CHAIRimW:   This  V7as  a  bill' which  found  its 
way  into  the  legislatD.ve  hopper  at  the  time  the  Sherbov; ' 
Commission's  report  was  implemented  that  would  have  in 
effect  struck  out  the  preferential  treatment  for  public 
schools  as  far  as  the  Governor  was  concerned,  and  would 
give  him  the  authority  to  treat  their  suggested  budget 
just  as  every  other  department's  suggested  budget  is 
treated,  to  the  extent  that  he  could  as  provided  by  law. 
They  always  put  that  phrase  in,  as  provided  by  lav?.   That 
will  take  care  of  everything. 

Of  course,  there  v/as  a  big  political  v/ing-ding 
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about  that.   Tom  Pullen  went  down  to  Annapolis  and  stirred 
around  and  the  nuts  and  bolts  of  it  is,  of  course,  that 
killed  the  bill  and  nobody  would  ever  admit  authorship  of 
the  bill,  which  is  another  very  interesting  thing,  although 
it  V7as  stated  from  time  to  time  that  Dr.  Flack  had  done  it. 
Now,  V7hy  accuse  Dr.  Flack,  I  don't  know,  by  anyv/ay  --  V7ell, 
there  hasn't  been  any  serious,  so  far  as  I  knov?,  assault 
on  this  provision,  if  you  v/ant  to  call  it  that,  or  question- 
ing of  this  provision  since  that  time  and  I  was  wondering 
whether  or  not  in  the  deliberations  of  the  Sobeloff 
Commission  this  question  came  up  and  on  the  Wolff  Committee 
and  V7hether  or  not  any  research  v/as  done,  any  judgments  mad; 
MR.  DONAI-10:   They  tried  at  first  to  confine  them' 
selves,  I  think  very  wisely,  at  least  after  the  discussions 
were  concerned,  to  that  v^7hich  they  thought  they  could 
accomplish,  and  I  don't  recall  too  much  time  or  discussion 
V7as  spent  on  the  mandatory  school  problem.   The  only  thing 
that  bothered  me  about  it,  Jim  Sensenbaugh  just  put  his 
finger  on  the  fact  that  the  legislature  adopts  the  laws 
which  specify  the  formulas  under  V7hich  the  school  budget  is 
developed.   So,  from  that  standpoint,  it  is  also  true  that 
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the  Governor  must  see  that  the  laws  are  faithfully  executed 
and,  if  he  is  not  doing  that,  then  somebody  can  jump  him 
for  not  doing  his  job. 

On  the  other  hand,  the  thing  that  bothered  me 
most,  and  this  was  true  back  during  the  Sobeloff  discussion^, 
although  this  was  not  --  maybe  I  v/as  the  only  one  v/orrying 
about  it  at  the  time,  --  since  we've  had  legislative  bodies 
the  one  powerful  force  of  the  legislative  body  is  the  power 
of  purchases,  that  is  to  say,  you  cannot  spend  any  more 
than  this  amount  and  to  tell  them  that  they  must  appropriate 
X  amount  is  an  inhibition.  I've  alv7ays  felt  that  even  if 
this  V7ere  adjudicated,  that  the  basic  constitutional 
authority  --  let  me  put  it  this  V7ay,  because  the  Attorney 
General  has  repeatedly  upheld  the  power  of  the  legislature 
to  condition  appropriations,  to  put  provisos  on,  to  reduce 
them  in  one  V7ay  or  another  or  to  restrict  them. 

I.  feel  that  if,  for  example,  the  legislature 
did  not  appropriate  that  amount  which  the  school  people 
say  the  law  requires,  that  this  is  still  a  constitutional 
prerogative  of  the  legislature.   Nobody  can  -- 

THE  CHAim4AN:   I  don't  knov;  who  has  -- 
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1  MR,  DONAHO:  Who  is  going  to  mandamus  the 

2  legislature  to  appropriate  more,  you  see?  But,  the  thing 

3  I  objected  to  vjas  that  every  damn  time  anybody  gets  up  in 

4  Annapolis,  from  the  time  they  start  this  process  to  the 

5  end,  they  say  to  these  poor  innocent  souls  who  just  came 

6  in  for  the  first  time,  these  are  the  mandatory  school 

7  expenditures  and  you  can't  do  anything  about  that,  and  all 

8  these  poor  innocents  sit  around  and  say,  okay,  v;e'll  pass 

9  over  these  many  millions  of  dollars  and  then  we'll  jump  on 

10  s^rae  poor  fellow  who  is  asking  for  $52.75  and  I  don't  think 

11  that's  right.   I  think  they  ought  to  examine  these  require- 

12  ments  along  with  other  requirements,  and  I  think  the  end 

13  product  has  been  to  cause  the  legislature  to  ignore  the 

14  public  school  situation. 

15  THE  CHAIPvMAN:  As  I  understand  it,  the  Attorney 

16  General  has  ruled  that  many  of  the  items  ±n   the  school 

17  budget  can  be  revised  by  the  Governor  and  by  the  legislatur<ji. 

18  MR.  DONAHO:   Yes,  but  the  big  ones  are  the  -- 

19  THE  CHAIRl^IAN:   And  really  the  ones  that  cannot 

20  be  now  are  those  which  are  established  by  the  legislature, 

21  and  they  are  in  these  formulae,  and  it  seems  to  me  that 
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this  provision  is  pretty  meaningless  nov7. 

MR.  DONATIO:   This  is  the  annual  time  in  which 
the  legislature  has  the  chance  to  review  all  of  its 
programs  and  say  this  is  how  much  we  want  to  spend  on  them. 
This  gets  back  to  Lauber's  point  on  including  the  amount  of 
the  appropriation  in  a  substantive  bill,  V7hich  is  generally 
frov7ned  upon  because  they  don't  get  a  chance  to  look  at 
the  entire  dollar  requirement  at  one  time,  and  the  Feds, 
you  can't  put  —  you  can  put  an  authorization  amount  in 
the  substantive  bill,  but  you  can't  put  an  appropriation 
in  a  substantive  bill.  You  merely  put  an  authorization  in 
there.  When  they  decide  --  I  can  take  you  to  the  Corps  of 
Engineers  and  shovz  you  all  kinds  of  projects  dating  back 
to  1920,  which  they  laughed  at  and  with  great  glee,  the 
President  signed  the  bill  saying,  they  will  never  get  a 
nickel  of  that  one,  and  they  never  have. 

VJhen  the  legislature  meets,  it  seems  to  me  they 
have  an  authority  then  and  an  inherent  authority,  as  a 
matter  of  fact,  to  review  the  school  budget  requirements 
and  say,  I  don't  think  we  ought  to  give  them  this  much. 

THE  CHAIRl-]i\N:   But  then  the  law  says  they  shall. 
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MR.  DONAHO:   The  Constitution  says  it's 
mandatory  upon  them.   This  is  the  difficulty. 

THE  CHAIPx>IAN:   I  don't  know.   Suppose  that 
provision  v/asn't  in  the  Constitution? 

MR.  DONAHO:   They  v;ould  probably  fare  just  as 
V7ell. 

TtlE  CHAIRl^lAN:   That's  what  Jim  Rennie  says, 
that  they  v7ould  fare  just  as  well  because  really  the  school 
provision  in  the  Constitution  has  sort  of  been  outgrown  by 
the  way  the  school  system  is  financed  today.  Don't  forget 
that  it  V7asn't  until,  really  until  1946  and  '47  that  you 
really  began  to  get  systematize tion  in  the  school  programs. 
I  mean,  you  had  equalization  before  that,  true,  but  you 
never  had  these  various  formulae  V7hich  V7ere  all  brought  in 
under  the  Sherbow  Commission  report  or  fused  into  one  and 
have  grown  on  from  there. 

MR,  DONAHO:   Let's  take  other  States,  for  exampl 
V7here  Constitutions  usually  don't  say  much  more  than  it's 
the  State's  responsibility  to  maintain  an  adequate  system 
of  free  public  schools,  blah,  blah,  blah,  and  that's  it. 
They  fare  quite  V7ell,   I  never  heard  of  any  of  these  school 
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people  starving  to  death  any\'7here  in  the  United  States.  I 
think  they  are  gett5-ng  quite  a  fair  share.  Their  pressure 
groups  are  vjell  organized. 

THE  CHAIPJ^IAN:   I  think  it's  fair  then,  if  you 
say  they  fare  right  V7ell,  if  there  are  no  other  questions, 
I  think  Dr.  Sensenbaugh  is  champing  at  the  bit  over  there 
to  ansx^er,  and  I*ve  been  very  frankly  looking  fon-jard  to 
this  presentation.   I  hope  you  V7ill  stay. 

MR.  DONAHO:   I  would  like  to,  but  let's  get 
going.   If  you  want  me  to  stay,  I'll  stay. 

DR.  JAMES  A.  SENSENBAUGH:   This  is  just  a 
simple  prepared  statement  that  I  think  summarizes  the  point 
of  viev7.   If  I  might,  I  will  just  read  it  to  you. 

THE  CHAIRJ^IAl^I:  By  all  means. 

DR.  SENSENBAUGH:  "The  State  Department  of 
Education  appreciate  the  opportunity  of  being  heard  by  your 
Committee  on  State  Finance  and  Taxation  relative  to  Article 
3,  Section  52  of  the  Maryland  Constitution  as  provisions 
therein  pertain  to  financing  of  the  public  schools. 

"We  feel  that  the  provisions  of  the  present 
Constitution  are  sound  and  make  for  satisfactory  developmen 
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and  guarantee  of  budget  for  the  State's  share  and 
responsibility  in  the  operation  of  schools.   Section  52  is 
broad  and  flexible.   It  is,  a  good  umbrella  for  the  public 
schools  of  the  State. 

"State  aid  items  are  mandated  by  action  of  the 
General  Assembly  and  the  Governor  in  accordance  V7ith  pov7ers 
granted  by  the  Constitution.   Once  these  items  are  legis- 
lated, it  is  good  policy  for  the  budget  to  be  fixed  V7ithout 
alteration  5-n  accordance  with  the  formulas  so  designated. 
Currently  the  followj.ng  State  aid  items  are  mandated: 

"state  share  of  current  expense,  Article  77, 
Section  220;  current  expense  incentive  aid,  Section  221; 
pupil  transportation,  Section  33;  incentive  fund  for  school 
construction,  Section  222;  handicapped  children.  Section 
241;  junior  colleges.  Section  304;  public  libraries,  Sectioiji 
182;  public  library  incentive  aid,  Section  182B;  teachers' 
retirement  system.  Sections  108-126. 

"From  time  to  time  the  State  does  m.ake  changes 
in  school  legislation.  This  keeps  the  educational  system 
adaptable  to  changing  conditions.   But  once  the  program  of 
financial  support  is  agreed  upon  local  school  systems  need 
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to  be  assured  that  the  funds  are  going  to  be  available  as 
required  by  law.   The  present  Constitution  provides  this 
guarantee. 

"On  the  other  hand,  the  budget  for  the  internal 
operation  of  the  Department  of  Education,  as  in  the  case  of 
other  departments,  is  subject  to  review  and  revision  by  the 
Governor  and  the  General  Assembly.   In  our  opinion  this  is 
proper  and  consistent  with  sound  governmental  practice. 

"We  recommend  that  the  proposed  Constitution 
carry  essentially  the  same  provisions  as  the  present  one  in 
regard  to  the  public  schools." 

This  is  the  simple  statement  and  point  of  viev? 
that  I  take. 

THE  CHAIPvMAK:  VThere  you  a  part  of  the  Bracket 
Bill  fight?   Do  you  remember  that? 

DR.  SENSENBAUGH:   No. 

THE  CtlAIRl-IAN:     Weren't  you   in  the  system  in  1947 ^ 

DR.  SENSENBAUGH:   I  was  Assistant  Superintendent 
in  Baltimore  County. 

THE  CHAIIil^IAN:      In  Baltimore  County? 

DR.    SENSENBAUGH:      Yes.      I  v/asn't   involved. 
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Can  you  review  that  for  me? 

THE  CtlAIPJ^lAN:  Well,  we  have  been  discussing, 
I  hope  in  some  depth,  this  problem  and  Mr.  Rennie  has  said 
here  this  morning  that  he  felt  that  if  this  provision  is 
taken  out  of  the  Constitution,  it  wouldn't  change  the 
amount  of  money  that  you  xvould  get  at  all.  l-Tlien  I  say  you, 
of  course,  I  mean  the  public  schools,  and  I  think  Mr.  Sachs 
asked  him  if  he  didn't  think  so,  but  if  there  vjas  any 
reason  it  should  be  taken  out  other  than  this,  I  don't  thinlf: 
he  had  any  point,  did  he? 

MR,  SACHS:   Nothing  that  struck  me  as  oven-7helmiAg. 

THE  CHAIRl-TAN:   In  other  vzords,  it  seems  to  me 
to  be  a  very  obsolete  provision  of  the  Constitution,  and 
all  I  know  about  it  is  v/hat  I  have  been  told  when  I  was 
a  member  of  the  State  Board  and  being  a  fairly  close  friend 
of  Dr.  Pullcn  for  many,  many  years,  but  as  I  understand  it, 
it  V7as  put  in  the  Constitution  to  keep  the  politicians  from 
playing  politics  with  the  school  system. 

MR.  BOND:   I  think  he  said  the  Governor  has 
no  discretion. 

THE  CHAIRI'IAN:   No  discretion,  right. 
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DR.  SENSENBAUGH:   He  has  no  discret5.on,  other 
than  the  fact  that  the  figures  can  be  refined  by  going 
through  his  Budget  Bureau  and  Mr.  Perkins,  for  instance, 
being  an  analyst,  has  every  right  to  check  our  figures  for 
statistics  purposes  and  so  does  the  -- 

THE  CHAIRllAN:   I  think  the  important  thing  here 
is  that  V7hen  the  provision  V7as  put  in  the  Constitution, 
there  were  either  bracket  State  appropriations  to  the 
Board  of  Education  or  it  vzas  done  generally  through  a 
budget  request  made  by  the  State  Department  of  Education 
in  terms  of  so  many  dollars  needed  for  certain  purposes. 

Now,  today  that  is  not  true.  There  has  been 
a  great  evolution  in  the  V7ay  in  which  the  school  system 
is  financed. 

Starting  v/ith  the  Sherbow  Commission  report, 
you  had  the  institution  of  a  series  of  grants  in  aid  f ormul ; 
V7hich  together  with  equalization  are  supposed  to  m.ake  up 
the  basic  program,  and  I  don't  see  how  the  Governor  could 
change  the  amount  of  dollars  called  for  by  the  application 
of  those  formulae,  even  though  this  provision  we're  talking 
about  is  out  of  the  Constitution.   So,  my  point  is  hasn't 
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the  constitutional  provision  really  outlived  its  usefulness? 

DR.  SENSENBAUGH:   No,  I  wouldn't  think  so,  for 
the  simple  reason  of  Mr.  Donaho's  attitude  that  -- 

THE  CHAIRl-IAN:  Where  does  it  protect  you? 

DR.  SENSENBAUGH;   It  protects  us  according  to  the 
formula  that  is  established.   I  gather  his  philosophy  is 
that  the  budget  each  year  should  be  a  pliable  thing  which 
can  be  adjusted  downward  or  upward  depending  upon  economics 
of  the  time. 

THE  CIiAIR14AN:  That  is  what  he  said,  of  course, 
but  I  don't  see  hov7  -- 


hira. 


you, 


DR.  SENSENBAUGH:  We  need  this  protection  against 


THE  CHAIPxMAN:     We're  not  going  to   let  him  get 


MR.  DONAHO:  The  rats  are  going  to  get  into  the 


granary. 

THE  CHAIRI^mN:   But  I  don't  sea  how  the  legislature 
could  ignore  the  requirement  that  it  appropriates  so  many 
dollars  required  by  the  formula  which  is  the  lax7  of  the  land 
until  they  repeal  it,  unless  they  repeal  the  law  of  the  land 
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MR.  BOND:  Will  somebody  tell  me  v/hat  the 
formula  is  ? 

THE  CHAIRl^lAN:  There  are  t\7o. basic  formulas, 

MR,  BOND:   Can  somebody  summarize  it? 

THE  CHAIRl-IAN:  Mr.  Perkins,  can  you  do  it? 
I  used  to  be  able  to  rattle  this  off.  He  uants  to  knou 
that  the  grants-in-aid  formulas  are. 

MR.  BOInT:):   In  other  v7ords,  hov;  is  the  money 
established  or  the  formula  established? 

THE  CHAIRMAN:   Let's  see  if  I  can  explain  it  to 
you  this  far,  and  then  you  can  tell  him  V7hat  the  formulas 
are.   The  thing  is  financed  under  V7hat  we  call  an  equaliza- 
tion program  which  says  -- 

MR.  PERICINS:  Not  any  more. 

MR.  DONAHO:   Equalization  turned  out  to  be  dis- 
equalization  program. 

THE  CHAIRMAN:  Well,  you  go  ahead. 

D^o  SENSENBAUGH:   It  is  roughly  based  on 
$340  per  pupil  at  this  point.  This  is  the  big  basic,  and 
it  runs  about,  a  sharing  across  the  State  of  about  forty 
per  cent. 
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THE  CHAIRMAN:  Well,  it's  $340  a  pupil? 

DR.  SENSENBAUGH:   Per  pupil. 

THE  CHAIRl-IAN:   And  then  there  is  so  much 
classroom  and  -- 

DR.  SENSENBAUGH:   No,  not  any  more. 

MR.  PERvKINS:   That  was  changed  last  year. 

DR.  SENSENTiAUGH :   Basically  it  is  pupil  cost 
and,  this  cost,  at  least  $61  has  to  go  into  non-salary 
cost  of  education,  and  then  it's  inversely  related  to  the 
wealth  of  the  county  or  a  subdivision,  you  see,  so  that 
Garrett  County  v;ill  get  a  bigger  share  of  $340  per  pupil 
than  Montgomery  or  Baltimore  County,  but  no  county  gets 
less  than  $98  a  pupil.   That  is  the  real  bulk. 

MR.  BOND:  You  mean  the  legislature  says  $340 
per  pupil  shall  be  spent? 

•  DR.  SENSENBAUGH:   Yes. 

MR,  BOND:   And  that  changes  from  year  to  year, 
does  it? 

DR.  SENSENBAUGH:   On  the  basis  of  the  number 


of  pupils. 


THE  CHAIR^IAN:      But  it  doesn't  mean  $340  per 
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pupil,  times  the  amount  of  pupils  in  Baltimore  County  or  -- 

MR,  HOFF:  VJhat  constitutional  guarantee  do  you 
get? 

DR.  SENSENBAUGH:   The  guarantee  is  this,  that 
they  must  do  this.  When  the  budget  time  comes  around  and 
the  school  system  knows  this  figure  is  firm  and  they  don't 
have  to  wait  until  the  budget  is  approved  by  the  Governor. 

MR,  HOFF:   Suppose  the  legislature  goes  hay\-7ire 
and  says,  well,  $200  is  enough? 

MR.  DOIIAHO:   Suppose  the  bottom  falls  out  of 
the  econoray  and  the  State  just  doesn't  have  the  dough  and 
everything  should  be  proportionately  reduced.   You  guys 
will  end  up  V7ith  the  fatted  calf  and  the  rest  of  the 
people  V7ill  be  eating  the  old,  dry  chicken  bones. 

MR.  HOFF:   If  the  legislature  can  do  this, 
what  good  is  this  constitutional  provision? 

DR.  SENSENBAUGH:  Well,  they  can  change  it, 
but  they  have  to  do  it  in  advance,  so  that  you  have 
adequate  warning. 

MR.  SACHS:  His  point  is  once  the  budget  is 

in  -- 
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DR.  SENSENBAUGH:   So  it  vjon't  become  a  deficit 
for  the  next  year. 

THE  CmIRI^I^^N:   That's  the  whole  point.   Since 
you've  gotten  this  nev?  formula,  really,  this  constitutional 
provision,  I  just  don't  see  how  it  helps  you. 

DR.  SENSENBAUGH:   I'm  not  quite  as  confident  as 
you  are  on  this,  for  the  reason  we  have  a  man  like  Donaho 
who  is  sitting  there  who  v7ouldn't  -- 

MR,  DONAHO:  You  mean  somebody  who  -is  willing 
to  think.  You  are  afraid  of  the  people  who  are  willing  to 
think,  as  opposed  to  rubber  stamps. 

THE  CHAIRIIAN:   Let's  put  the  large  size  horns 
on  him  and  think  of  him  in  terms  of  that  for  this  minute. 
I  ask  this  question,  v/hat  can  he  do?  He  can  talk  and  make 
a  very  interesting  presentation,  but  what  can  he  do? 
You  t^-7o  fellows  are  across  the  table.  VJhat  can  he  do? 

DR..  SENSENBAUGH:   Suppose  he  is  in  the  legislatu 
and  he  had  the  majority  of  them  like  him  and  they  decided, 
V7ell,  even  though  the  formula  is  there,  V7e're  only  going 
to  provide  appropriations  for,  say  seventy -five  per  cent 
of  V7hat  V7e  should  get  by  the  formula.   Tlien  V7hat  do  we  do? 
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Mil,  SACHS:   But  today  they  can  accomplish  the 
same  th5mg  by  changi^ng  the  formula,  can't  they? 

MR.  DONAHO:   No,  because  the  Atto3:ney  General 
has  ruled  that  this  can  amend  the  law,  right?. 

TEE  CIlAIRMi\N:   If  they  are  going  to  purposely 
disobey  their  own  laws,  that  is  to  say,  the  legislature, 
and  they  are  going  to  be  that  bold  about  it,  it  seems  to 
rae  that  they  can  go  ahead  and  disobey  the  Constitution,  too, 
You  know,  they  are  already  in  the  water  and  you  can't  get 
any  wetter. 

DR.  SEKSENBAUGH:   We  have  an  election  coming 
up  this  fall  and  the  v7hole  makeup  of  the  General  Assembly 
will  change,  even  the  Governor  V7ill  change.  Now,  V7e  know, 
though,  what  our  formula  is  going  to  be  for  the  year  coming 
up,  in  the  future.   So,  the  present  income  in  legislature 
will  not  be  able  to  change  that  for  the  first  year.   They 
could  change  it  for  the  second  by  changing  the  lav7,  but 
you  could  conceivably  get  enough  people  V7ho  would  be  of 
the  mind  of  Mr.  Donaho  v7ho  would  be  or  say  V7e're  going  to 
only  appropriate  three-quarters  of  vjhat  the  formula  calls 
for. 
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Now,  \Jhat   would  one  do  conceivably  in  that 
circumstance? 

MR.  SACHS:  This  formula  process  that  protects 
you  in  this  limited  but  significant  v;ay  that  you  described 
doesn't  protect  you  on  these  constitutional  provisions,  as 
to  its  operation.   That  could  happen.   The  legislature  coulc 
conduct  the  fiscal  affairs  of  the  Department  of  Education 
that  vzay,  quite  apart  --  it  may  have  originated  because  of 
this  constitutional  provision,  but  it  doesn't  really  depend 
on  it.   The  legislature  could  go  ahead  and  do  this,  if  it 
sees  fit,  to  make  a  special  case  out  of  education. 

Dr..  SENSENBAUGH:   I  don't  know  about  this,  now. 
I  'm  not  a  lax^yer. 

MR.   BOND:     You're  better  off. 

DR.  SENSP:NBAUGH :   But  it  would  be  my  opinion  -- 

MR.  SACHS:  That  is  v;hy  we  ask  you  for  your 
help. 

DR.  SENSENBAUGH:   It  would  be  my  opinion  that 
they  could  not  do  that. 

MR.  SACHS:   I  have  some  doubts,  but  I  believe 

I  am  right  and,    offhand,    I  don't   see  v/hy  they   couldn't. 
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DRo  SENSEl^AUGH:   But  what  if  they  did  not  have 
this  guarantee  in  the  Constitution?   I  think  they  could  come 
up  with  a  limited  budget  less  than  the  formula  called  for. 

MR.  SACHS:   They  could,  of  course.   I  don't 
question  the  fact  they  could,  but  they  could  also  do  VJhat 
they  are  doing  now. 

DR.  SENSENBAUGH:   My  question  would  be  v/hat  v/oulc 
V7e  do  about  it? 

DR.  JENKINS:   Dr.  Sensenbaugh,  doesn't  it  protect}: 
the  schools  against  the  Governor  who  --  and  v/e've  never 
had  such  a  Governor,  but  it  is  conceivable,  who  because  of 
differences  with  the  State  Department  of  Education  -- 

DR.  SENSENBAUGH:   Or  other  reasons. 

DR.  JENICINS:  --  or  other  reasons  might  just 
arbitrarily  say,  I'm  going  to  reduce  this  amount?  This 
protects  us  against  that,  v/hich  has  happened  in  some  States 

DR.  SENSENBAUGH:   It  has  happened  in  some  States 

THE  CHAIRl-iAN:   The  point  is  you  couldn't  do  it 
nov7  because  the  amount  is  set  by  statutory  formula.   I  can 
see  a  real  reason  for  this  kind  of  provision  if  the  public 
schools  V7ere  dependent  upon  just  a  general  fund  appropriatibn 
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to  make  things  go.   Yes,  I  think  it  v7ould  make  a  lot  of 
sense  then,  and  Maryland  at  one  time  had  that.   It  V7as  sort 
of  that  V7ay  at  first  and  it  moved  through  equalization  and 
now  you  say  that  is  all  out  and  it  is  all  in  the  fonaula, 
but  having  gotten  av7ay  from  general  funded  appropriations, 
as  such,  to  finance  public  schools,  and  having  gotten  into 
statutory  formula,  I  have  some  doubt  that  it  is  very 
meaningful . 

By  the  same  token,  if  it  makes  you  feel  more 
comfortable,  maybe  it  doesn't  hurt  anything,  either. 

Mil.  BOND:   It's  protection  for  one  year.   That's 
the  only  thing  I  can  see  that  the  constitutional  provision 
gives  them. 

DH.  SENSENBAUGH:  That's  important. 

MR.  DONAtIO:   Suppose  the  people  decided  to 
reflect  their  wisdom  through  the  election  of  a  new  Governor 
and  new  legislature  and  v/anted  to  make  their  will  Icnown? 
There  vzould  be  a  year's  delay. 

MR.  BOND:   I  think  it  gives  the  Constitution  an 


effect  -- 


MR.  DONAHO:   In  other  words,  the  people  would  be 
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1  thwarted  for  a  year. 

2  DR.  SENSENBAUGH:   The  legislature  doesn't  have 

3  to  act  on  this  budget  until  March,  and  this  is  too  late. 
4r  We  have  no  objection  to  the  internal  operation  in  our  ov/n 

5  department. 

6  MR.  BROOKS:   I  have  ti'Jo   questions.   One,  this 

7  is  the  entire  list  of  the  formula  provisions,  here  on  Page 

8  2,  practically? 

9  DR.  SENSENBAUGH:   For  all  practical  purposes. 

10  MR.  BROOKS:  l-That  percentage  of  the  over-all 

11  educational  budget  is  formulated  —  does  this  formulated 

12  determination  provide?  This  is  the  v7hole,  one  hundred 

13  per  cent  of  the  budget? 

14  DR.  SENSENBAUGH:   No,  local  systems  are 

15  added  to  it  and  also  Federal  support. 

16  MR.  BROOKS:   I  mean  of  the  State  appropriations, 

17  this  isn't  all  the  State  appropriated  funds? 

18  DR.  SENSENBAUGH:   In  these  areas,  yes. 

19  MR,  BROOKS:   I  mean  in  the  v7hole  educational 

20  budget,  as  far  as  your  department  is  concerned? 

21  DR.  SENSEInIBAUGH :   No.   Our  department  V7ou1q  be  - 
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I'm  talking  — 

MR.  BROOKS:   I  don't  mean  your  departmental 
expenses.   I  know  that  is  separate,  but  the  expenses  of  the 
educational  system,  does  this  envision,  this  encompasses 
all  of  them? 

DR.  SENSENBAUGH:   Most  of  it  is  in  that  first 
item,  the  State  share  of  the  current  expense,  that's  $340 
per  pupil. 

MR.  PERiCINS:   $100,000,000,  right  there,  almost, 
in  the  first  three  items,  over  100,000,000. 

DR.  SENSENBAUGH:   It's  about  100,000,000. 

THE  CHAIRl^IAN:   Any  other  questions  of  Dr, 
Sensenbaugh?  Mr.  Perkins,  do  you  have  something  to  add? 

MR.  PERKINS:  Well,  I  don't  have  any  prepared 
statement.  Mr.  Rennie  v;as  here  and  I  concur  in  vzhat  he  has 
recommended  to  you.  We  discussed  this  in  the  office  before 
he  came  over.   I  would  be  happy  to  ans^'/er  questions  you  may 
have  in  the  educational  field,  anyhow. 

MR,  SACHS:   Just  how  does  your  department  -~ 
just  V7hat  is  your  job  as  far  as  it  relates  to  the  superin- 
tendent? 
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MR.  PERKINS:   I'm  the  Budget  Analyst  for  all 
of  education  in  the  State  of  Maryland,  which  is  about  half 
of  the  general  fund  budget  of  the  State,  v/hich  v/ould  be  oveof 
$250,000,000. 

MR.  SACHS:  How  does  that  v7ork,  Mr.  Perkins? 
Wliat  do  you  do  as  far  as  -- 

>ni.  PERKINS:   I  analyze  the  budgets  of  the 
State  Department  of  Education  which  includes  the  formula, 
and  all  of  the  colleges  and  the  University  of  Maryland. 

MR.  SACHS:   And  V7hat  do  you  consider  you  are 
empov7ered  to  do  with  vzhat  you  get?  The  education  people 
give  you  some  figures.  What  do  you  then  do  with  them? 

MR.  PEPJCINS:  We  analyze  the  budget  on  the 
basis  of  need  and  when  you  are  talking  about  the  University 
and  the  colleges,  v/e  have  certain  ratios,  student  to 
faculty  and  salaries  and  so  forth.   So,  I  analyze'  the 
budget  and  I  make  my  recoiTimendations  to  the  Governor, 
V7hat  should  be  cut  out  of  the  budget  and  what  is  allowed 
in  the  budget. 

THE  CHAIRl-LAN:   Hov7  can  he  cut  out  anything  in 


the  educational  budget? 
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MR.  PERICINS:   I'ra  talking  now  about  the  items  -- 
you  can't  cut  in  the  colleges  and  the  University,  but  even  with 
this  formula  the  State  Department  of  Education  reverts  at 
least  t^7o  million,  a  million  and  a  half  every  year. 

THE  CHAIRl-iAN:  VThat  is  the  reason? 

MR.  PERKINS:   VJhy?  Because  the  formula  is 
based  on  estimates.   If  you  don't  have  the  number  of 
students  you  estimated,  then  you  can't  spend  the  money. 

TliE  CHAIR14AN:   Could  you  state  for  the  record 
what  this  formula  is  V7e  have  been  talking  about  in  the  Stated? 

MR.  PERKINS:   This  is  the  State  aid  formula  for 
the  local  school  systems  V7hich  encompasses  -- 

THE  CHAIPxl'IAN:   Hov7  does  it  work? 

MR,  PEPJCINS:   --  these  three  items  right  here 
that  V7ere  submitted  to  you.   All  of  it  is  based  on  students, 
children  in  the  school  system.   Now,  he  estimates  that  ther^ 
V7ill  be  an  increase  of  --  what  is  it  this  year? 

DRo  SENSENBAUGH:   Approximately  twenty-five 
to  thirty  thousand  students. 

MR,  PERKINS:   So,  it  is  an  estimate. 

THE  CHAIPvMAN:  You  have  the  total  number  of 
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students? 

MRo  PERKINS;   Right. 

THE  CHAIRTIAN:   Ard  you  have  $340  times  that 
figure;  is  that  right? 

DR.  SENSENBAUGH:   And  then  the  State  pays  a 
fraction  of  that  340. 

THE  CHAIRMAN:  What  fraction? 

MR.  PERKINS:   It  pays  a  fraction,  but  this 
has  to  be  analyzed  by  counties  because  some  counties,  as 
he  explained,  get  more  than  other  counties,  depending  on 
their  number  of  students,  number  of  teachers  they  hire, 
salaries  that  they  pay  and  their  income  per  capita  plus 
their  assessable  base. 

THE  CHAIRM/\N:   Can't  the  formula  be  stated  in 
terms  of  symbols,  and,  if  so,  can  you  state  it? 

DR.  SENSENBAUGH:   V7e  will  send  you  a  manual 
on  it  which  has  it  all. 

MR.  PERKINS:   It  can,  but  it  is  a  very  complex 
formula  and  it  has  to  be  figured  out  county  by  county  to 
arrive  at  the  total  figure  that  is  in  the  budget.   Basicall 
it  based  on  $340  per  pupil. 
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THE  CHAIRl-LVi:]:   That  doesn't  mean  a  thing  to 
me.   I'm  sure  it  does  to  you,  but  -- 

DR.  SENSEWBAUGH;   The  local  unit  has  to  tax 
itself  1.228. 

MR.  PERKINS:   For  educational  purposes. 

DR.  SENSENBAUGH:   If  they  can't  make  it,  the 
basic  program  on  their  assessment,  the  State  puts  in  the 
difference,  you  see,   that's  the  1.228,  and  if  it  does  not 
make  $340  per  pupil. 

THE  CHAIRl-lAN:   The  1.228  -- 

MRo  PERKINS:   It's  approximately  1.8  per  cent 
per  $100.   Now,  you  have  to  get  these  figures  from  the 
records . 

THE  CHAIRM/iN:   In  other  v7ords,  your  minimum 
program  is  figured  at  $340  times  the  number  of  students 

in  the  County? 

DR.  SENSENBAUGH:   Right.   If  you  don't  make 
that  1.228,  the  State  pays  the  difference.   In  other  words, 
suppose  1.228  brings  Frederick  County  to  $150.   Then  what 
is  left  over,  the  State  will  pay. 

THE  CHAIRl-lAN:   Don't  you  take  into  account  not 
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only  the  assessable  basis  but  also  income? 

MR.  PERKINS;   Income,  yes. 

THE  CHAIRI-IAN:   How  does  that  v;ork  into  it? 

DR.  SENSEI^AUGH:  We're  just  using  an  assessable 
base  now.   That  is  what  Cooper  Hughes  -- 

KR.  PERiaNS:   Tliat  was  proposed  in  Cooper  Hughes 
yes.   It's  not  income. 

THE  CHAIRl^IAN:   So,  it  is  essentially  the 
old  equalization  program. 

DR.  SENSENBAUGH:   Substantially,  except  with  the 
number  of  pupils  in  each. 

THE  CHAIRl'IAN:   The  tv7o  old  formulae  which  I 
was  familiar  V7ith,  which  V7ere  classrooms  times  so  much  and 
pupils  t5jnes  so  much  have  now  been  collapsed  into  one 
formula, 

DR.  SENSENBAUGH:   Right,  and  there  are  some 
modifications  of  this  for  staffing  ratio. 

THE  CHAIRl-IAN:   Now,  the  staffing  ratio  to 
determine  the  base  --  that  doesn't  coma  into  it  anymore? 

DR.  SENSENBAUGH:   It  does.   There  is  one  element 
there  and  there's  another  element  based  on  average  salaries 
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per  teacher.   If  you  have  a  lot  of  old  teachers  at  high 
salaries  the  State  will  give  you  a  little  more  credit. 
If  you  have  young  teachers  and  you  are  under  the  average, 
then  the  State  V7ithholds  a  certain  amount  of  money. 
So,  the  average  salary  --  these  are  all  statistics  that 
anyone  can  verify. 

I-IR.  HOFF:   That  is  sort  of  insignificant,  the 
teachers  pay. 

DR.  SENSENBAUGH:   That's  right.   It's  $340 
times  the  amount  of  pupils,  that's  the  V7hole  thing,  and 
1.228  on  the  tax  rate. 

MR.  DONAIIO:   Mr.  Chairman,  may  I  make  some 
observation  or  put  it  in  the  form  of  a  question?  Mr. 
Perkins,  when  you  review  the  budget,  do  you  then  have  the 
opportunity  to  establish  your  own  calculation  as  to  how 
many  pupils  there  are  per  County  and  other  factors  that 
are  involved?   Isn't  that  correct? 

MR.  PERKINS:   Certainly. 

MR.  DONAHO:   And  you  can  debate  this  with  the 
Supintendent  of  Education  or  public  instruction,  as  to  V7hetjier 
this  is  correct  or  not? 
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MR.  PERKII^  :   Yes. 

MR.  DONAHO:   And  the  Governor  can  arrive  at  his 
own  determination  based  upon  these  statistics? 

MR.  PERKINS:   Exactly. 

MR,   DONAHO:  When  it  comes  to  the  legislature, 
can  the  legislature  through  its  staff  resources  or  through 
its  ov7n  infinite  v/isdom  apply  a  judgment  as  to  the  number 
of  pupils? 

1-IR.  PERKINS:   That's  right. 

MR.  DONAHO:   And  having  applied  that  judgment 
as  to  the  number  of  pupils,  can  they  then  reduce  the  request 
that  is  in  the  budget? 

THE  CHAIP.1-IAN:   They  cannot,  no. 

DR.  SENSENBAUGH:  Vie  11,  you  will  have  to  be 
sure  that  they  are  not  killing  people  off,  because  there 
are  new  students  that  -- 

THE  CHAIRMAN:   The  answer  to  your  question,  it 
seems  to  me,  and  I  may  be  all  wrong  about  this,  but  it  woul 
seem  clear,  because  by  the  time  it  gets  to  the  legislature 
it  is  no  longer  in  the  process  of  forraulization.   It  has 
been  formalised  through  the  formulae  and  you  have  a  budget 
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figure  and  you  can't  reduce  that. 

MR.  DONAHO:   That's  right,  and  no  matter  hov; 
much  good  information  you  subsequently  might  find. 

THE  CHAIRlvJAN:   Right. 

DR,  SENSEInIBAUGH :   And  it  is  also  binding  on  the 
Department  of  Education  because  we  cannot  pay  one  cent  more 
than  the  number  of  live  children  in  the  classroom  for  that 
coming  year. 

THE  CHAIR14AN:   This  is  what  the  Constitution 
protects.   It  is  not  this  one  year  thing.  \^at  it  protects 
is  the  committees  coming  in  and  saying,  look,  this  formula 
is  fine,  but  it  is  only  as  good  as  the  inputs  and  the  inputs 
are  all  wrong  and  here  are  the  correct  inputs  and,  to  make 
the  correct  inputs,  you  scale  the  thing  down  by  several 
million  dollars.  This  is  V7hat  it  protects. 

MR.  DONAHO:   There  is  no  sense  in  the  Director 
of  Fiscal  Research  V7a sting  his  tijrie  to  find  out  hov;  many 
pupils  and  reporting  to  the  legislature.   You  can't  do  any- 
thing about  it. 

DR.  SENSENBAUGH:   V7e  have  agreement  in  the 

Budget  Bureau. 
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14R,  DONAHO:   Then  you  are  going  to  come  down 
in  the  Governor's  supplemental  and  reduce  your  request. 

DR.  SENSENBAUGH:   V/e  have  talked  this  over. 

MR.  SACHS:   Let  me  ask  you  this.   I'm  sure  you 
explained  it,  but  I  may  be  naive.   Your  department,  and 
I  don't  mean  the  school  aspects  of  it,  but  the  Budget 
Department,  when  it  has  a  proposed  budget  and  sits  down, 
let's  say  with  the  Department  of  Forest  and  Parks,  whatever 
it  is  called,  and  they  V7ant  so  much  money  to  plant  some 
nev7  trees  and  to  hire  some  new  foresters  and  to  increase 
salaries,  you  all  make  judgments  up  there,  do  you  not? 

MR.  PERICINS:   Right. 

MR.  SACHS:   On  behalf  of  the  Governor,  as  to 
the  necessity  of  these  things? 

MR,  PERKINS:   Right. 

.MR,  SACHS:  VJhere  the  total  picture  can  stand 
or  not  stand  these  various  increases  as  proposed.   Do  you 
make  those  kind  of  judgments,  as  far  as  the  Department  of 
Education  budget  is  concerned? 

MR.  PERKINS:  Yes. 

MR.  SACHS:  Hox>7  do  you  reflect  those?  How  do 
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you  determine  whether  or  not  teachers'  salaries  should  be 
increased,  for  example,  or  not  increased,  let's  say  in 
Montgomery  County? 

MR.  PERKINS:   In  Montgomery  County? 

MR.  SACHS:   Well,  aay  -- 

MR.  PERKINS:   We  have  nothing  to  do  with  the 
counties.   It's  the  colleges  and  the  University. 

MR.  SACHS:   That's  right,  forgive  me. 
How  do  you  make  those  judgments? 

MR,  PERKINS:  We  look  at  what  they  are  paying 
on  the  national  level.  Me   have  statistics  from  the  Nationa' 
Education  Association  and  the  AAUP  and  we  review  those 
to  see  V7here  Maryland  stands  in  the  nation  and  V7e  review 
our  problems  of  recruitment,  faculty,  and  we  know  we  have 
to  arrange  the  salaries. 

MR.  SACHS:   If  you  disagree  with  the  submitted 
appropriation,  vjhat  do  you  do?  Does  the  Governor  then 
do  something  other  than  -- 

MR.  PERKINS:   Right.  We  hold  the  salaries  at 
the  level  that  they  are  at  the  current  year. 

DRo  SENSEN13AUGH:   I  thii^ik  there  is  a  little 
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confusion  here.   You  are  talking  about  another  Board.   Tlieso 
are  the  Boards  of  Trustees  and  the  Board  of  Regents,  and 
not  the  Board  of  Education. 

DR.  JENKINS:   I  may  say  this  is  the  point  of 
contention  betv7een  the  colleges  and  the  Budget  Bureau,  and 
that  we  are  hopeful  in  the  future  the  Budget  Bureau  and 
the  Governor  are  going  to  give  way  to  the  recommendations  o| 
the  Advisory  Council  on  Higher  Education,  because  it  is 
conceivable,  and  there  is  nothing  personal  in  what  I  am 
saying,  Mr.  Perkins,  but  it  is  conceivable  we  could  have 
a  Budget  Director  or  Budget  Bureau  that  is  not  particularly 
sympathetic  to  higher  education  or  other  programs,  and  it 
V7as  the  intent  of  the  Curlette  Commission  that  this 
independent  board  of  citizens  v7ould  provide  for,  but  grantecjl, 
of  course,  in  the  vjhole  budgetary  process,  the  Budget 
Bureau  has  to  have  a  hand  in  it. 

THE  CHAIRMAN:   But  that  is  not  a  constitutional 


{i 


matter. 


natter. 


DR.  JENKINS:   No,  it  is  not  a  constitutional 


MR.  PERICINS:   Let  me  explain  this.   Now,  the 
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Board  of  Regents  reviev7s  the  budget  of  the  University.   The^t 
may  cut  it  or  add  to  the  budget.   Tlien  after  the  Board  of 
Kegents  reviews  the  budget.  Dr.  Elkins  presents  it  to  the 
Governor.   He  comes  into  our  office  in  September  and  we 
begin  to  analyze  it.   A  Board  of  Trustees  -- 

THE  CHAIR]>]AN:   I  might  interrupt  you  there  to 
say  that  your  people  and  Mr.  Rennie  V7ill  sit  vzith  the  Board 
when  it  does  this . 

MR.  PERKINS:   That's  right,  we  do.   We  sit  with 
the  Board  of  Regents  the  day  they  call  the  hearings  on 
the  budget  of  the  University.   Then  the  Board  of  Trustees 
of  the  five  State  colleges,  Bowie,'  Tov7son,  Frostburg,  Compt(j>n, 
Salisbury,  present  the  budget  for  the  five  State  colleges. 
Each  one  of  the  Presidents  comes  into  Mr.  Rennie 's  office 
for  hearings  on  this.  Dr.  Elkins  does.  May  Russell  of 
St.  Mary's  presents  the  budget  for  that  school  and  Dr. 
Jenkins  presents  the  budget  for  Morgan.   Dr.  Sensenbaugh 
presents  the  budget  for  the  State  Department  of  Education. 

MR.  SACHS:  Right.  Now,  my  question,  I  think, 
is  if  there  should  be  a  disagreement  bet^-7een  any  of  these 
groups  and  you  and  if  they  insist  that  this  is  our  budget. 
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daraii  it,  and  this  is  what  we  are  submitting  to  the  Governor, 
V7hat  can  the  Governor  do  about  it?   Isn't  the  Governor 
constitutionally  required  to  submit  that  to  the  legislature? 

MR.  PERKINS:   He  can  do  anything  he  wants  with 
it.  He  can  cut  all  he  v/ants  from  the  budget  of  the  college. 

DR.  JENKINS:  The  answer  to  that  question  is  no, 
the  Governor  is  not  constitutionally  -- 

MR.  PERIQNS:  By  Constitution,  he  is  not,  no. 

THE  CHAIR^IAW:   Let  me  put  it  to  you  by  example, 
Mr.  Perkins.   Suppose  this  $340  times  the  number  students 
v/e  will  say  that  the  number  that  Dr.  Sensenbaugh  comes  up 
vjith  is  1,450,000.   I'm  just  pulling  a  figure  out  of  the  air 
1,450,000.  Nov7,  you  being  a  conscientious  budget  analyst, 
you  have  looked  into  this  thing  and  you  know  darn  well  that 
it  is  only  going  to  be  1,400,000,  and  so  you  argue  back  and 
forth  and  neither  will  give. 

So,  finally  Dr.  Sensenbaugh  says,  well,  the 
State  Board  is  meeting  tomorrov7  and  I  am  going  to  present 
the  budget  to  them  on  the  basis  of  1,450,000  students  and 
I  am  very  sorry,  Mr.  Perkins,  but  that  is  the  way  it  is, 
and  that  is  V7hat  I  am  going  to  ask  my  Board  to  approve. 
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and  he  does,  and  the  Board  approves  it  and  the  budget 
now  goes  to  the  Governor. 

What,  if  anything,  can  you  or  the  Governor  or 
anyone  do  to  bring  this  figure  back  to  1,400,000? 

MR.  SACHS:   That  is  my  question. 
;:    MR.  PERKINS:  We  have  done  it.  We  have  revised 
figures  that  the  State  Department  of  Education  presented  to 
us  on  the  basis  --  and  you  are  only  talking  about  one  thing, 
pupils.   So,  if  V7e  feel  the  pupil  est5.m.ates  are  too  high, 
we  can  reduce  them.  Every  pupil  that  you  reduce,  you  are 
reducing  the  over-all  budget  request  by  $340  essentially. 

THE  CHAIP^1•IAN:   That's  right.  Have  you  ever  done 
this  after  the  State  Board  of  Education  has  passed  a  budget 

MR.  PERICmS:   The  budgets  that  we  receive  in  our 
office  have  all  been  approved  by  their  respective  Boards 
and  then  they  are  presented  to  us  after  they  have  been 
approved  by  the  Board  of  Regents  and  the  Board  of  Education 
and  the  Board  of  Colleges. 

THE  CHAIPriy^N:   So  that  you  have,  in  effect. 


reduced  -- 


MR.  PERKINS:  With  their  agreement,  we  discuss 
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it  with  them.   Fortunately,  they  do  not  fight  us. 

MR.  SACHS:   An  issue  has  never  been  made  of  it? 

MR.  PERKINS:   Well  -~ 

MR,  HOFF:   Mr.  Rennie  has  said  they  have  always 
been  cooperative. 

MR.  PERKINS:   That's  right,  they  have  been  with 
us. 

DR.  SENSENBAUGH :   Once  the  Board  acts  on  them, 
it  is  the  Governor's  and  the  Budget  Bureau's  responsibility 
from  there.  We  don't  take  them  back  after  they  are  revised 
for  approval. 

THE  CHAIPxl'I/iN:   I  know  you  don't,  but  my  point 
is  after  the  Budget  Bureau  has  changed  the  formula,  the 
inputs  in  the  formula  after  the  State  Board  has  acted  on 
the  budget  -- 

MR.  PERKINS:   Right. 

MR.  SACHS:   And  reduced  it. 

THE  CHAim^IAN:   And  reduced  it,  but  you  have 
never  gotten  on  your  high  horse  and  said,  this  you  cannot 
do? 

DR.  SENSENBAUGH:   We  have  always  resolved  the 
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1  d5.fferences.   If  it  is  a  question  of  trying  to  come  up 

2  with  the  best  estimate  V7e  can  for  the  number  of  pupils 

3  that  are  going  to  enroll  in  September,  V7e  don't  knov7  until 

4  September  is  around  how  many  actually  are  going  to  be  there. 

THE  CHAIPvI^IAN:   X  think  the  Governor  is  amending 

6  your  budget,  then,  as  a  matter  of  practice. 

7  MR.  SACHS:  That's  right.   As  I  read  it,  the 

8  provision,  you  say,  Dr.  Sensenbaugh,  you  need  so  much.  You 

9  haven't  really  in  your  experience,  you  haven't  really 

10  insisted  on  -- 

11  DR.  SENSENBAUGH:'  Because  there  hasn't  been 

12  that  much  revision  made,  and  maybe  the  reason  there  hasn't 

13  been  that  revision  is  because  of  this  fear  -- 

14  >rR.  SACHS:   Cause  and  effect. 

15  THE  CHAIRl-IAN:   That's  very  interesting,  gentlemen 

16  MR.  DONAHO:   Despite  that,  despite  the  fact 

17  you've  been  very  close,  your  reversions  have  been  sub- 

18  stantial. 

19  DR.  SENSENBAUGH:  Yes,  and  this  is  because  V7e 

20  have  to  have  enough  protection  for  the  cases  V7here  enrollm.en 

21  is  heavier  than  \7e  expected. 
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MR.  DONAHO:   In  other  V7ords,  you  purposely 
overbudget? 

DR.  SENSENBAUGH:   Not  necessarily.   We  use  the 
figures  and  we  even  refine  the  figures  that  the  State 
Department  issues. 

THE  CHAIRI^IAN:   It's  like  a  power  corrpany.   They 
have  to  have  a  reserve,  as  a  power  company  does.  You  figure 
ten  per  cent  in  reserves. 

DR.  SENSENBAUGH:   You  don't  do  that  unless  it 
is  justified  V7hen  the  time  has  come  to  spend  it,  and  that 
is  not  until  the  end  of  the  year.   I  would  assume  that 
under  the  other  program  that  he  has  advocated,  that  if  you 
didn't  have  a  formula  and  you  didn't  have  as  many  children 
shov7  up  as  you  anticipated,  you  could  still  turn  the 
money  over  to  the  local  units  to  spend  and  you  V7ould  have 
no  surplus? 

MR,  DONAHO:   No.   ^-Tliat  you  do  V7ith  it  is  it 
goes  back  to  the  Governor's  Contingency  Fund  and,  in  this 
case,  there  is  a  $500,000  contingency. 

DR.  SENSENBAUGH:   This  is  dangerous. 

MR.  DONAHO:   In  many  States,  the  Governor  sits 
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on  five,  ten  million.  In  Virginia,  he  gets  the  entire 
surplus,  V7hich  amounts  to  $40,000,000,  which  he  can  do 
anything  he  vzants  v^ith  it. 

THE  CHAIllMAN:  Well,  gentlemen,  it  V7as  a  very 
fine  meeting  and  I  think  V7e  might  as  well  call  it  a  day. 

(Hearing  concluded.) 
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CONSTITUTIONAL  CONVENTION  COMMISSION 
Committee  On  Political  Subdivisions  and  Local  Legislature 

Meeting  of  the  Constitutional  Convention 
Commission,  Committee  on  Political  Subdivisions  and 
Local  Legislature,  held  on  Friday,  June  24,  1966,  at 
2:30  o'clock  p.m.,  at  the  Assembly  Room,  State  Office 
Building,  Annapolis,  Maryland. 


PRESENT : 


Hal  C.  B.  Clagett,  Esquire, 

Chairman  of  the  Committee  on  Political 
Subdivisions  and  Local  Legislature 
Dr.  Franklin  Burdette,  Member 
Mrs.  Maurice  P.  (Leah  S.)  Freed lander.  Member 
Rldgely  P.  Melvln,  Jr.,  Esquire,  Member 
Clarence  W.  Miles,  Esquire,  Member 


ALSO  PRESENT: 


Dean  Jefferson  B.  Fordham, 

University  of  Pennsylvania  Law  School 
John  Howard,  Esquire,  Reporter 
John  C.  Brooks,  Esquire,  Executive  Director 
Dr.  Robert  D.  Loevy,  Consultant 
John  Elwood,  Esquire,  Research  Assistant 
Raymond  G.  Boileau,  Esquire, 

Associate  Executive  Secretary, 

Maryland  Municipal  League 


Reported  by: 
W.  P.  Banister 
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1  THE  CHAIRMAN:   Lady  and  gentlemen  of  the  Com- 

2  mittee,  I  ask  that  v/e  come  to  order.  You  will  notice  we 

3  have  a  reporter  present  today.  However,  I  don't  want 

4  that  in  any  way  to  restrain  the  expression  of  thought  and 

5  agreement  or  disagreement  that  we  may  have  on  any  matters 

6  coming  up  for  consideration  this  afternoon. 

7  Before  getting  into  those  matters,  however,  I 

8  would  like  to  cover  a  few  preliminary  details.   One  of 

9  those  is  agreeing  upon  a  meeting  before  the  next  full 

10  meeting  of  the  Commission.  That  is,  the  meeting  which  I 

11  understand  is  either  now  going  to  be  on  Sunday,  July  17 

12  and  running  over  and  inclusive  of  Monday,  July  18,  or  on 

13  July  18  running  into  Tuesday,  July  19. 

14  MR.  MILES:  That's  what  I  voted  for. 

15  THE  CHAIRMAN:   But  in  any  event,  hovzever  that 

16  resolves  itself,  the  next  meeting  of  the  full  Commission 

17  will  be  somewhere  around  that  date  of  Monday,  July  18.   I 

18  do  feel  that  we  have  to  have  a  meeting  before  that  meeting. 

19  It  almost  appears  that  the  only  available  date  will  be 

20  next  Friday,  which  would  be  July  1. 

21  How  does  that  date  suit  and  would  the  hour  of 
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1  2   o'clock  here    in   this   room  be    the  most  convenient   place 

2  and   time? 

3  MR.  MILES:   What  is  the  date  of  next  Friday? 

4  THE  CHAIRMAN:   July  1,  2  p.m.,  in  this  room. 

5  If  it  would  be  more  convenient  to  meet  in  the  evening,  we 

6  can  agree  upon  that.   Here  is  what  I  would  like  to  see  us 

7  try  to  accomplish  today  during  the  interim,  and  then  fin- 

8  ally  come  to  some  final  agreement  on  at  the  meeting.   Our 

9  first  report  has  already  been  presented  to  the  Commission 

10  and  has  largely  been  approved.  We  have  submitted  a  sec- 

11  ond  report  which  has  been  under  consideration,  and  we 

12  have  been  considering  a  third  report.   We  more  or  less 

13  agreed  we  would  like  to  consolidate  the  third  and  second 

14  reports  for  action  of  the  full  Commission. 

15  What  I  would  like  to  try  to  do  is  present  a 

16  fourth  report  to  the  Commission  V7hich  will  consolidate  the 

17  three  reports  and  let  the  Commission  act  upon  the  fourth 

18  report  as  a  package. 

19  However,  that  fourth  report  will  include  not 

20  only  what  we  are  going  to  recommend  to  it  but  alternatives 

21  that  have  been  considered  by  us.   Attached  to  the  report 
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1  will  be  the  alternatives.   Behind  the  recommendation  of 

2  the  Committee  will  be  actually  draft  of  language  and 

5  behind  the  alternatives  draft  of  language  so  that  we  will 

4  not  only  have  the  alternative  drafted  language  to  support 

5  the  alternatives  for  action  of  the  Commission  in  a  fourth 

6  report.   If  we  can  accomplish  that  formidable  objective, 

7  it  certainly  is  going  to  be  necessary  to  cover  what  ground 

8  we  can  today,  digest  that,  and  then  have  another  meeting 

9  before  the  full  Commission  meets. 

10  Of  course,  we  have  got  to  keep  in  mind  the 

11  fact  that  John  Brooks,  if  we  are  successful  in  presenting 

12  that  fourth  report,  can  get  it  mimeographed  and  distributed 

13  in  conformity  with  the  ground  rule  of  the  Commission  of 

14  more  than  seven  days  before  any  action  is  taken  on  it. 

.15  So  I  suggest  now  —  unfortunately,  the  weekend 

16  following  next  weekend,  the  weekend  of  July  8,  is  the 

17  annual  meeting  of  Maryland  State  Bar  Association  in  Atlantic 

18  City,  convention  on  Wednesday,  running  through  Sunday.   I 

19  have  to  be  present  at  that  meeting  and  a  good  many  others 

20  of  us  plan  to  be  there,  I  am  sure,  too.   So  it  means 

21  either  we  meet  next  Friday  afternoon  at  2  o'clock  in  this 


Court  Rvporlert 


THE  JACK  S\L0N:0N   REPORTING  SERVICE 
100  Equitable    Building 
Baltimore  2,   Maryland 


Ltxinllon   9-6760 


I 
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1 

room  or  select  some  afternoon  or  evening  elsewhere. 

2 

MR.  MILES:   Just  for  purpose  of  discussion,  I 

3 

move  we  meet  next  Friday  afternoon  at  2  o'clock  in  this 

4 

room,  Friday,  July  1. 

5 

THE  CHAIRMAN:   Thank  you.   Is  there  a  second 

6 

to  that? 

7 

DR.  BURDETTE:   I  am  out  of  touch.   I  had  agreed 

8 

on  Monday  I  would  join  the  graduate  faculty  of  the  Depart- 

9 

ment  to  pass  on  proposed  doctoral  citations.   I  have 

10 

tried  to  get  it  on  Thursday  and  noon  on  Friday.   I  may 

11 

have  to  be  a  little  late  because  I  don't  want  it  defeated 

12 

by  my  absence. 

t 

13 

THE  CHAIRMAN:   I  will  let  you  second  it  anyway. 

> 

1^ 

DR.  BURDETTE:   Very  well. 

15 

THE  CHAIRMAN:   Assuming  we  all  agree.   Hearing 

16 

no  objection. 

i 

17 

The  next  matter  -- 

18 

MRS.  FREEDLANDER:  When  V7e  make  our  report  to 

19 

the  Commission,  it's  going  to  be  in  the  formal  constitu- 

20 

tional  language,  is  that  correct? 

21 

THE  CHAIRMAN:   It  is  going  to  be  a  draft. 
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MRS.  FREEDLANDER:   Not  as  before,  but  in  the 
draft  stage? 

THE  CHAIRMAN:   In  the  draft  stage,  yes.  Again, 
that  is  a  formidable  objective.   I  hope  we  can  achieve  it. 
I  see  no  reason  why  we  can*t  do  so  because  John  Howard 
and  Dr.  Loevy  and  I  can  get  together  and  try  to  get  that 
accomplished  with  John  Brooks  giving  us  some  aid  and  abet- 
tance  depending  upon  decisions  made  here  today  and  leave 
open  for  the  next  meeting. 

MR.  BROOKS:   Did  you  say  that  meeting  would  be 
here? 

THE  CHAIRMAN:   Yes.  Although  this  is  substan- 
tive and  not  merely  preliminary,  the  next  matter  on  the 
agenda  will  be  to  refer  back  to  our  first  report.  You 
will  recall  that  that  report  was  presented  to  the  full 
Commission  and  then  came  up  for  action  by  the  full  Com- 
mission and  was  acted  upon  in  large  part.   One  matter 
which  was  left  dangling  after  concluding  that  the  consti- 
tution should  give  to  the  Legislature  the  power  to  provide 
for  creation  of  counties,  new  counties,  cities  or  other 
political  subdivisions,  whether  there  should  be  any 
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1  restraint  upon  that  constitutional  grant  of  power  through 

2  referendum. 

3  That   ties   us   directly  into  matter  considered 

4  by  the   Committee   at    its    last  meeting.      You  will  recall, 

5  then,   we   asked   Dr.    Loevy  to  reduce   the    thoughts    of  the 

6  Coiranittee    to  writing  and  he   has  made   available   a    third 

7  report   or   a  report  V7hich  bears    the   caption   of  Third  Report, 

8  and    is   further   captioned,   Continuation.      It  really   is   a 

9  continuation   of   the   first  report  and  not  particularly  or 

10  directly  related    to  the    third  report   itself. 

11  That   third  report   is   a  matter  which,    I    think, 

12  we   ought   to  take   some    final  action   on   as   a   committee. 

13  The  recoiTjnendation   there    is    first   of   all   that   the   new 

14  constitution  retain   the   concept   already  in   the   existing 

15  constitution   of  having  new  basic   units    of  government  V7hen 

16  created   submitted   to  the  voters    for    their  approval    or  dis- 

17  approval  by  way  of  referendum. .   The   reporter   points    out 

18  that    this  would   apply   only   to  the   basic   unit    of  government 

19  and    is   not   to  apply   to  units    of  government   such   as    the 

20  port   authorities,    taxing  authorities,    pollution  authorities, 

21  or   any  metropolitan  governments   composed   of  combinations 
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of  cities  and  counties. 

I  would  like  to  have  any  comment  that  any  mem- 
ber may  V7ant  to  make  or  any  of  the  guests  with  respect  to 
that  restriction  upon  the  grant  of  authority  to  the  Legis- 
lature from  the  constitution. 

There  being  no  comment,  I  am  going  to  -- 

MR.  MILES:   I  missed  you  at  one  point  about 
pollution,  health,  et  cetera. 

THE  CHAIRMAN:   That  the  referendum  will  be 
provided  for  in  the  constitution  itself  where  new  political 
subdivisions  are  being  created  of  a  basic  nature,  but  will 
not  require  referendum  and  the  creation  of,  let  us  say, 
Baltimore  Port  Authority  or  Pollution  Control  or  any 
metropolitan  combination  of  county  and  city.  We  will  have 
that  taken  care  of  elsewhere  actually  by  way  of  referendum 
but  not  insofar  as  the,  unless  it  is  a  basic  unit.   If  it 
becomes  a  basic  unit,  of  course,  it  would  be  required  to 
be  submitted  to  referendum. 

MRS.  FEIEEDLANDER:  For  the  sake  of  action,  I 
move  that  the  constitution  provide  that  any  boundary 
changes  among  the  units  of  the  States  that  a  referendum 
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be  required  for  any  boundary  changes  among  the  units  of 
the  State. 

THE  CHAIRMAN:   Will  you  extend  that  to  include 
even  more  than  mere  boundary  changes  but  any  basic  change? 

MRS.  FREEDLANDER :   Creation  or  merging  of  any  -- 

THE  CHAIRMAN:   Basic  political  subdivisions. 

MRS.  FREEDLANDER:   Yes. 

DEAN  FORDHAM:   Is  an  outlander  free  to  speak? 

THE  CHAIRMAN:   Absolutely. 

DEAN  FORDHAM:  I  would  like  to  preface  my 
remarks  with  the  observation  that  as  v;e  all  know  the 
process  of  change  in  our  society  is  very  rapid. 

THE  CHAIRMAN:   May  I  interject  there  and  say 
that  I  am  completely  and  sincerely  delighted  to  have  Dean 
Jefferson  B.  Fordham  present  here  with  us  today.   I  had  not 
overlooked  him.   I  had  merely  deferred  in  introducing  him 
to  the  Committee  and  to  the  record  of  our  proceedings  here 
but  will  do  so  now  and  say,  first  of  all,  that  in  intro- 
ducing him,  I  am  not  doing  so  in  a  formal  manner,  but  in  a 
completely  informal  manner  and  intended  to  ask  him  to  ac- 
tively comment  and  participate  as  any  question  arises  which 
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catches   his    interest   or  which   sparks   a    thought   that  he    is 
willing   to   let   us   have    the   benefit    of. 

As   you  know,   Dean  Fordham   is   presently   the   Dean 
of   the   University   of  Pennsylvania's   Law  School.      Today's 
guest   is    one   of   the   leading   authorities    on   the   problems 
involved   in  constitutional  home   rule.     Dean  Jefferson 
Fordham  has  had   a    long  and   outstanding  career   as   a   scholar 
and   educator.   After  receiving  his   Bachelor's,   Master's, 
and  Doctor   of  Jurisprudence  degrees   from  the  University  of 
North  Carolina,   Dean  Fordham  spent   tv70  years   as   a   Sterling 
Research   fellow  at  Yale   University,   receiving  his   LL.B. 
in   1930.      He    then  began  an  academic   career   during  which 
he   has   taught   at   the    law  schools    of  the  University  of  West 
Virginia,   Louisiana   State,   Vanderbilt,   Ohio  State,   and    the 
University  of  Pennsylvania.      In   1947   he  was   named  Dean   of 
the   Law  School  at   Ohio  State.      Since    1952,   he   has    been 
Dean   of   the  University   of  Pennsylvania 'a   Law  School. 

Dean  Fordham  has   been  a   prolific   contributor 
to  various    law  journals   and  periodicals    over   the   years . 
His   articles   and   books  have  done  much   to  elevate   to  serious 
consideration   the   very  real  problems   of  political  sub- 
_div4s-jLoi^s   in   the-^re^s    of   loGaJ^-govc^nme-ntal   law  and 
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constitutional  home  rule.     Hovzever ,  v7e   should  not   think 
of   our   guest   as    an  ivory-tower   scholar.      Dean  Fordham  has 
had   great   practical  experience    in  dealing  with   the   prob- 
lems  of  constitutional  revision.      He  was   a  member    of  the 
Pennsylvania  Commission   on  Constitutional  Revision  and 
has   taken  a   leading  role   in   the   fight   for   general  con- 
stitutional revision   in  his  home   state.      In  addition, 
during  the   "New  Deal"  he   spent  several  years    in   the   Public 
Works  Administration  and   the  Department   of  Labor. 

As  Many   of  you  already  know,   Dean  Fordham,    in 
1953,   drafted    the  American  Municipal  Association's 
proposal  for  constitutional  home  rule,  which  has   since 
been  adopted   by  the  National  Municipal  League   in   its  Model 
State  Constitution.      I  am  sure    that  hex^ll  have  much   to  say 
on   that   subject,    so   I   present   to   you  Dean  Jefferson  Ford- 
ham. 

The   following  books   and   articles  were  written 
by  Dean  Fordham:      A  Larger   Sense    of  Community;   Local 
Government  Law;   Urban  Renewal   in  Metropolitan  Context. 
*rhe   Challenge    of  Contemporary  Urban  Problems",    University 
of  Florida   Law  Review;    "Constitutional  Revision   in  Pennsyl- 
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vania    --  A  Consummation  Not  Devoutly  Enough  Wished", 
Pennsylvania   Bar  Association  Quarterly;    "Decision-Making 
in  Expanding  American  Urban  Life",   Ohio  State   Law  Journal; 
"Home  Rule   Powers    in  Theory  and   Practice",   Ohio  State   Law 
Journal;    "Home  Rule    -  AMA  Model",   National  Municipal  Re- 
view;   "Local  Government   in   the   Larger   Scheme    of  Things", 
Vanderbilt   Law  Review;  '!rhe   States    in   the   Federal  System  - 
Vital  Role   or   Limbo?"  Virginia   Law  Review;    "Two  Points    of 
View  on  What  a   State   Constitution  Should   Contain",    Penn- 
sylvania  Bar  Association  Quarterly;    'Vest  Virginia  Municipa 
Home  Rule   Proposal",   West  Virginia   Law  Quarterly;    "West 
Virginia   Municipal  Home  Rule   Proposal",  West  Virginia   Law 
Quarterly;   also  a   pamphlet  entitled,   Model  Constitutional 
Provisions    for  Municipal  Home  Rule. 

So,   Dean  Fordham,   having  more   or    less   identified 
you  a    little   bit  now  of  record   and   so  forth,    I  ask  you   to 
feel  perfectly  free   to  comment  at  any   time   during   the 
course    of   our   discussion  here   and    let   us  have   the   full 
benefit   of  any   thoughts   you  may  have. 

DEAN  FORDHAM:      I  didn't  mean   to   invite    this 
very  gracious    introduction,   Mr.    Chairman,   but   I   appreciate 
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it.      I   feel  somewhat   hesitant  about    interjecting  my 
notions  without  specific    invitation,   but  you  are    talking 
about   a  very   important  matter   now   that  bears   upon  what   you 
do  hereafter.      It   is   so  relevant   to  what   I  came  here   for 
I  do   feel    I   should   express   myself.      I  will   try   to  do  so 
very  briefly. 

I  had   already  said   a  moment  ago,   we   are    in  a 
period    of  very  rapid   change,    particularly  conspicuous    in 
urban  areas. 

That  means    to  me,    very  briefly,    that  when  you 
go   to  working  v/ith   this   problem  of  distributing  respon- 
sibility and   authority  for   decision  making  V7ithin  your 
total   State   governmental   framework,    you   should   build    in 
great   flexibility.      You  can't   state   everything  that    is 
going  to  happen  by  any  means. 

As   seems    to  me,    it    is   extremely   important   that 
you  build    in   flexibility.      If  you  put  restrictions    in  your 
constitution  with  respect   to  this    or    that   unit   of  govern- 
ment having  a  veto,    that   tends    toward   inflexibilities. 

Second,    I   am  a    little    off   the  mark  at   the    time, 
but   I   think   it   is  relevant,    the   crucial   thing   in  state 
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constitutional  revision  today  is  your  Legislature.   You 
have  a  tremendously  difficult  problem  of  making  represen- 
tative government  work  in  this  country.   If  we  can  really 
strengthen  our  Legislatures  and  get  them  to  the  point  they 
are  able  to  take  an   overview  about  the  problems  that 
confront  a  state,  then  it  would  seem  to  me  you  could  feel 
confident  in  leaving  the  laying  down  of  policy  by  general 
statute  on  something  like  changes  in  local  boundaries  to 
your  Legislature  to  be  done  under  general  law. 

It  does  seem  to  me  that  to  have  the  idea  built 
into  your  constitution  of  a  local  veto  on  boundary  changes 
as  to  your  basic  units  runs  in  the  direction  of  inflex- 
ibility and  is  of  dubious  desirability. 

THE  CHAIRMAN;   On  that  point,  our  thought  at 
this  stage  of  the  thing  and  in  this  first  report,  the  power 
to  create  new  counties,  cities  or  other  political  sub- 
divisions will  rest  with  the  Legislature  emanating  from  the 

conSitution. 

The  referendum  we  speak  of,  when  a  new  basic 
political  subdivision  is  created,  would  be  a  Statewide 
referendum.   It  would  not  be  restricted  only  to  the 
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particular    localities   affected.      It  would   be   actually- 
Statewide    in  its   effect  all   throughout   the   entire   State. 

MR.   MELVIN:      I  don't   understand    that. 

MRS.    FREEDLANDER:   That's  not   the  way  it  reads. 

THE  CHAIRMAN:      Let's   go  back   to   the   language, 

MR.   MILES;      The   Committee   recommends    that   the 
new  constitution  retain   the  concept   of  having  the   creation 
of  any  basic   unit   of  government  being  submitted    to   the 
voters    of   that  new  unit   of  government.      The  Committee 
feels    this   calls    for  a   referendum,    should   be   specifically 
required   in   the   case    of   the   creation   of  new  counties    or 
any  changing   of  existing  county   lines    or    the   existing  boun- 
daries   of  Baltimore   City.        I   agree  with   the    language. 

THE  CHAIRMAN:      It   is    focusing   the  matter. 

DR.    LOEVY:      I    think   the   history  may  help   you   to 
understand.      This   Committee    originally  did   not  propose 
that   there   be   any   limitation   on   the  right    of   the   State 
Legislature   to  change  boundaries   or  create   new  units    of 
government.      This   continuation  V7as   added   simply  because 
of  criticism  from  the   full  Commission  where    this  was   con- 
cerned.     I   think   the  Committee   here    is    trying  to  go  along 
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with  the  full  Commission  rather  than  do  something  we 
wanted  to  do  in  the  first  place.  We  have  a  little  bit  of  a 
political  problem  here  is  what  I  am  trying  to  say. 

DEAN  FORDHAM:   I  don't  want  to  pursue  the  mat- 
ter.  I  have  expressed  my  point  of  view,  except  this. 
Mrs.   Freedlander 's  motion  went  beyond  this  to  include 
boundary  changes  with  regard  to  any  basic  unit  of  local 
government,  is  that  right? 

MRS.  FREEDLANDER;   Yes. 


DEAN  FORDHAM:  That  would  relate  to  cities  as 


well? 


THE  CHAIRMAN:      It  would  relate    to  cities   and 
any  boundary  changes    in  relation   to  cities  and   counties. 

DEAN  FORDHAM:      If  there    is   a   question   of  annex- 
ing territory  to  cities,   you  would  have   to  have   a  vote   of 
the   people   both   in   the   city  and   in   that   unit   of  government 
from  which   the   area  was   being  taken. 

MR.   MILES:      I  don't   think  so.      I   think   it  would 
be    only   in   the    unit   being   taken. 

MRS.   FREEDLANDER:      Up   until   1919  annexation   in 
Maryland   could    take   place  v/ithout  vote    of   the   annexed 
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units.      There    is   an  existing  statute    that   says   annexation   - 
we   are  just  constitutionalizing  an  existing  statute   from 
1919. 

DEAN  FORDHAM:      If  you  put    it   in   the   constitu- 
tion  that  rigidifies    it  and    ties   the   hand    of   the   Legis- 
lature  in  achieving  the    flexibility  I   think  desirable. 

MR.   MELVIN:     Aren't  we    only  concerned   at   the 
time  with  whether   or  not  we  retain   in  the   constitution 
Article   13,    Section   1?     As   I  read   the  report  and    then 
refer   to  Article    13,    it   seems    to  me   to  apply  only  to  boun- 
daries. 

THE   CHAIRMAN:     Where   actually   it  refers    only 
to  boundary   lines,    though,   would    it   not  also   include   the 
creation   of  any  new  units   because    you  have    to  define 
boundary   lines    insofar  as    the   new  unit   is   concerned. 
Wouldn't   it  be    inclusive?      It   is    true,   however,    it  retains 
what   is   already   in   our   existing  constitution.     Whereas 
we   had   formerly  recommended    or   submitted    our  report  without 
including  restrictions   by  way   of  referendum  as  Mrs.    Freed- 
lander   pointed   out,    the   sense    of  the  Commission  was    there 
should   be    the   restrictions.     Then  we  were   directed   to  come 
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back  and  further  consider  it  and  then  came  up  with  the 
consideration  of  having  the  referendum  consistent  with 
the  provision  of  Article  13  as  presently  contained  in  the 
constitution. 

MR.  MELVIN:   It  would  still  have  to  be  initiated 
by  the  Legislature. 

THE  CHAIRMAN:   It  would  have  to  be  initiated 
by  the  Legislature,  but  as  Mr.  Miles  pointed  out,  it  would 
have  to  go  to  the  units  affected  for  referendum. 

DR.  LOEVY:  As  the  present  constitution  reads, 
it  doesn't  go  to  all  units  affected,  just  new  units  cre- 
ated? 

THE  CHAIRMAN:  That  has  been  clarified.   It 
V70uld  only  be  the  new  units  affected. 

MRS.  FREEDLANDER:   Then  the  motion  would  have 
to  be  changed . 

MR.  MILES:  Would  you  accept  amendment  to  your 
motion  to  adopt  the  substance  of  the  language  of  this 
memorandum? 

MRS .  FREEDLANDER :   Ye s ,  s  ir . 

MR.  MILES:  Dated  May  27.   I  so  move,  Mr.  Chairman 
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have  it. 


THE  CHAIRMAN:   Is  there  a  second? 


MR.  MELVIN:   I  second  it. 


THE  CHAIRMAN:  All  in  favor.  All  opposed.   Ayes 


I  think  that  moves  us  on  forward  to  a  further 


consideration  of  matter  contained  in  the  first  report  which 
in  part  has  been  acted  upon  by  the  Commission  as  a  whole. 
There  you  will  recall  we  dealt  with  the  compulsory  home 
rule.  That  is,  home  rule  for  all  of  the  counties  and  in- 
corporated to^Tns,  through  a  broad  grant  of  power  in  the 
constitution. 

We  have  during  subsequent  meetings  attempted 
to  further  understand  what  we  meant  ourselves  by  providing 
for  a  broad  grant  of  power  to  the  hom.e  rule  unit  in  the 
constitution.   I  think  we  were  pretty  well  launched  along 
the  line  of  a  broad  grant  defined  as  any  and  all  power 
except  as  restricted  by  the  constitution  or  by  the  charter 
of  the  particular  home  rule  unit  or  by  general  purpose 
legislation. 

We  were  skating  along  in  that  direction  until 
a  more  or  less  reversal  of  the  thinking  began  to  take 
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place  here  in  the  Committee  in  the  direction  of  a  broad 
but  defined.   X  think  that  possibly  did  not  act  as  much 
as  a  reversal  as  a  further  stimulation  of  thinking  along 
the  line  of  what  V7e  really  meant  by  a  broad  grant  and 
whether  or  not  that  was  to  be  of  any  and  all  powers  (/. 
or  as  defined. 

That  also  brings  up  a  third  factor  which  I  want 
to  throw  into  the  picture  and  be  sure  that  we  cover.  The 
broad  grant  of  power  to  the  home  rule  unit  emanating 
from  the  constitution  or  a  broad  grant  of  power  as  defined 
by  the  constitution  available  to  the  home  rule  unit,  or 
a  provision  in  the  constitution  directing  the  Legislature 
to  define.   Thus  the  source  being  legislative  rather  than 
constitutional.  At  the  last  meeting  as  v;e  were  further 
considering  this  matter,  the  request  was  made  and  Dr.  Loevy 
was  requested  to  make  a  study  of  the  matter  to  see  what 
could  be  accomplished  by  way  of  a  broad  grant  emanating 
from  the  constitution  but  being  defined.   Dr.  Loevy  has 
further  researched  and  studied  this  aspect  of  the  determina 
tion  of  the  division  betvyeen  the  local  and  State  units 
and  has  submitted  what  I  want  us  all  to  appreciate  as  being 
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a  memorandum  and  not  necessarily  a  report.   Even  though 
at  one  point  at  the  very  end  of  the  memorandum,  a  recom- 
mendation is  made  to  the  Committee  that  it  reconsider  its 
entire  approach  to  local  government  in  the  State  to  date, 
I  would  like  that  to  be  construed  as  this  being  our  con- 
sideration of  all  approaches  to  the  matter  of  local 
government  in  Maryland,  and  this  being  one  of  the  alter- 
native approaches,  rather  than  representing  a  reversal  in 
fact  of  our  thinking  to  this  point  and  an  approach  from 
an  entirely  new  point  of  view. 

That  the  draft  of  language  attached  to  this 
memorandum  of  Dr.  Loevy's  is  a  draft  of  alternative 
approaches,  and  which  will  be  included  as  part  of  our 
work  product,  and  certainly  will  be  very  carefully  con- 
sidered as  it  may  compare  to  the  earlier  approach  that  the 
Committee  has  included  in  its  first  and  second  reports. 

Because  it  is  so  fundamental,  I  do  not  wish 
anyone  at  this  stage  to  feel  that  he  is  committed  to  a 
point  of  view.   It  is  really  to  arrive  at  a  point  of  view  t() 
the  individual  as  well  as  to  the  Committee  as  a  whole  that 
I  think  this  is  well  worthy  of  all  the  time  and  considerati(bn 
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necessary  to  satisfy  each  member  of  the  Committee  that 
he  is  making  the  right  decision  and  that  the  final  deci- 
sion of  this  Committee  with  respect  to  its  recommendation 
to  the  Commission  is  a  correct  one. 

I  don't  feel  that  the  action  that  has  been 
taken  by  the  Commission  as  a  whole  at  this  stage,  being 
merely  a  broad  grant  of  authority,  mandates  one  position 
or  the  other  as  to  how  that  broad  grant  of  authority  shall 
be  defined.   I  think  it  gives  us  an  indication  of  thinking 
but  nevertheless  I  don't  think  it  binds  us  to  take  what- 
ever point  of  view  we  may  want  to  take  on  the  matter. 

As  I  see  it  again,  it  does  really  present  three 
possibilities.   Whether  the  grant  of  authority  emanating 
from  the  constitution  to  the  home  rule  unit  shall  be  a 
broad  grant  of  any  and  all  legislative  powers  in  the  same 
JEnse  of  all  residual  powers  resting  in  the  States  under 
the  Federal  Constitution,  or  whether  it  will  be  a  broad 
grant  defined  specifically  in  the  constitution  as  the 
second  alternative,  or  whether  it  will  be  a  broad  grant  to 
the  Legislature  to  then  go  ahead  and  define  as  the  Legis- 
lature being  the  source  of  authority  to  the  local  home 


iule  unit 
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It  seems  to  me  it  does  divide  itself  into 
those  three  approaches.   Keeping  that  in  mind,  I  would 
like  to  have  Dr.  Loevy  give  us  the  substance  of  his  mem- 
orandum and  then  discuss  it. 

MR.  MILES:   May  I  make  one  comment,  Mr.  Chair- 
man, because  I  would  like  to  hear  Dr.  Loevy  on  it.   As  a 
result  of  reapportionment,  v;e  will  have  a  number  of  coun- 
ties, 23  counties  in  Maryland,  which  will  have  but  one 
representative  in  the  General  Assembly.   He  will  be  a 
member  of  the  House  of  Delegates.   Considering  this 
question,  unless  very  broad  pov^ers  are  granted  under  the 
constitution,  you  would  face  a  political  situation  and  a 
practical  situation  where  one  man  could  in  effect  deter- 
mine V7hether  or  not  that  county  should  have  a  charter 
government . 

This  has  been  brought  home  to  me  by  a  great  m.any 
people  moving  around  the  State.   They  are  not  squealing 
about  reapportionment  although  a  lot  are.  The  point 
they  make  with  respect  to  this  is  that  there  will  be  quite 
a  number  of  counties,  nine  or  ten,  that  will  have  only  one 
representative  in  either  branch  of  the  Legislature  and 
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1  unless  the  constitution  grants  the  broadest  pov7ers  to  the 

2  counties  to  have  their  own  charter  form  of  government,  the 

3  people  will  be  subject  to  the  absolute  decision  of  that 

4  one  individual. 

5  I  just  wanted  to  make  that  point  as  we  discuss 

6  it  because  I  have  been  around  enough  to  know  there  is  a 

7  great  deal  of  feeling  on  this  question. 

8  THE  CHAIRMAN :   Dr.  Loevy. 

9  DR.  LOEVY:   V7ell,  just  to  give  you  a  little 

10  background  of  V7hat  led  me  to  write  this  report  was  in 

11  beginning  some  sOitimery  research  for  the  Committee,  I  have 

12  done  extensive  research  mostly  oriented  toward  looking 

13  toward  the  present  home  rule  situation  in  the  State  of 

14  Maryland.   I  felt,  one,  one  point  where  the  Committee  had 

15  failed  to  have  adequate  force  was  on  just  what  the  exact 

16  home  rule  situation  in  Maryland  is.   That  is  the  purpose 

17  of  this  report.   As  you  can  see,  what  I  discovered  was 

18  there  really  are  three  different  types  of  home  rule  pov/ers 

19  in  the  State,  soon  to  be  four. 

20  I  came  to  the  conclusion  as  I  was  working  on 
81  this,  what  started  me  in  this  direction,  of  course,  was 
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the  problem  we  faced  with  the  broad  grant  of  home  rule 
powers.   In  our  original  sample  language,  we  proposed 
classification  as  a  possible  way  of  leaving  the  State 
Legislature  some  element  of  control  over  the  individual 
subdivisions  granted  home  rule  powers.   Without  classifi- 
cation, we  face  the  situation  where  if  we  have  compulsory 
home  rule  for  24  units  of  government,  the  State  Legisla- 
ture has  to  pass  general  legislation  for  all  24.   I  felt, 
and  I  think  most  of  us  felt,  that  this  was  too  great  a 
limitation  on  the  Legislature. 

I  prepared  this  report  simply  because  as  I  was 
making  this  study,  it  occurred  to  me  we  have  several 
strengths  in  our  local  government  situation  as  it  now 
exists  in  Maryland.   One  strength  is  that  we  don't  have 
classification  whatsoever.   Our  constitution  provides 
for  it,  but  the  State  has  never  made  use  of  it. 

A  second  thing  that  occurred  to  me  is  that  our 
system,  our  present  relationship  between  the  State  and 
local  governments,  does  provide  for  a  maximum  amount  of 
flexibility.  The  way  our  constitution  now  reads,  a  unit 
may  either  back  a  home  rule  county,  it  may  stay  as  an 
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appendage  of  the  State  Legislature,  or  when  the  Code 
provision  comes  in,  it  can  evolve  into  a  partial  home 
rule  county  without  going  through  the  charter  process. 

I  just  raise  the  question  that  we  might 
take  a  new  approach  to  this.   One  solution  to  the  prob- 
lem might  be  to  stay  with  the  system  we  have  and  get 
rid  of  the  dead  language  in  the  constitution  as  we  know 
it  and  leave  the  present  authority  that  is  in  the  State 
Legislature . 

For  us  to  adopt,  I  feel,  the  broad  grant  of 
home  rule  power  V70uld  mean  that  the  State  Legislature 
V70uld  then  have  to,  by  general  legislation,  begin  with- 
drawing pov7er  from  the  subdivisions. 

MR.  MILES:   Withdrawing? 

DR.  LOEVY:   It  would  have  to  begin  withdrawing 
it.  As  this  begins,  my  feeling  would  be  V7hat  you  are 
saying  is  you  are  giving  the  Legislature  as  of  that  point 
the  job  of  redefining  the  entire  relationship  of  local 
government  in  Maryland.   If  a  complete  redefinition  of 
this  is  what  we  want,  then  I  would  support  the  broad  grant 
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1  power. 

2  My  feeling,  as  I  did  this .research,  however, 

3  is  that  at  least  for  the  charter  counties,  the  situation 
^  at  the  present  time  is  a  pretty  good  one.  Although  the 
5  Legislature  does  define  their  powers,  the  express  powers 
^  act  seems  broad  enough,  none  of  them  seem  to  be  too 
'''  limited.   The  Legislature  has  not  seemed  to  have  tyran- 
^  nized  them  too  much  in  passing  legislation. 
^  As  I  point  out  in  here,  the  Legislature  does  have 

^^  the  advantage  of  being  able  to  describe  any  law  that 

^^  applies  to  two  or  more  of  the  home  rule  subdivisions 

''•  as  general  legislation. 

13  X  see  about  four  or  five  options  available  to 

^^  us.   We  can  have  the  broad  grant  of  power  with  classifi- 

15  cation.  We  can  have  the  system  we  have  now  where  the 

1^  Legislature  defines  the  power  of  the  local  units  of  govern- 

1'^  ment,  which  I  am  not  too  sure  isn't  what  would  happen  if 

18  you  asked  the  Legislature  to  redesign  the  system  anyway, 

1^  through  a  withdrawal  of  powers. 

20  X  eventually  cam.e  to  the  conclusion  that  we 

^^  are  really  wrestling  V7ith  a  tremendous  problem  here  and 
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1  that  to  upset  a  system  that  has  evolved  in  a  functional 

2  way  and  seems  to  be  working  pretty  well,  to  rewrite  it 

3  completely  with  no  guarantee  that  what  we  are  writing  is 
^  necessarily  going  to  be  better,  I  came  to  the  conclusion 
5  we  might  do  well  to  stick  with  our  present  system  of 
"  government  and  make  only  minor  changes  rather  than  striv- 
^  ing  for  a  major  revision.   That's  the  essence  of  what 
®  this  report  says. 
9  DR.  BURDETTE:   Dr.  Loevy,  I  gather  you  would 

^^  feel  perhaps  that  we  should  retain  in  Maryland  a  possibility 

^^  which  Mr.  Miles  has  expressed  great  concern  about,  which 

I  now  do,  that  the  Legislature  could  continue  to  pass 

^^  public  local  laws  respecting  particular  units  of  govern- 

^^  ment. 

15  DR.  LOEVY:   This  is  one  thing  I  still  would  like 

16  to  get  away  from. 

17  DR.  BURDETTE:   I  would,  too.   I  rather  share 
your  thought,  or  have  retreated  to  it,  just  as  you  had. 


12 


18 


20 


1^     that  perhaps  we  could  not  so  broadly  define  powers  in 


the  constitution  that  we  would  do  a  successful  job,  that 


^^     we  might  become  inflexible  by  our  broad  definition. 
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I  think  if  we  mandated  the  Legislature  to 
preserve  broad  powers  in  such  language,  that  the  Court  of 
Appeals  would  have  to  uphold  the  intent  of  the  constitu- 
tion.  In  the  next  step,  if  we  provided  that  the  adjust- 
ments v^hich  the  Legislature  should  make  should  be  by 
Statewide  law  --  I  use  that  term,  Statewide  law,  because 
I  think  in  Maryland,  if  we  talk  about  general  public  law, 
we  discover  that  becomes  for  a  single  unit  of  government 
through  our  system  of  exceptions  --  you  are  familiar 
perhaps  with  this,  Dean  Fordham,  one  can  have  a  general 
public  lav7  in  Maryland  applying  to  the  whole  State  but 
find  that  22  out  of  the  23  counties  have  been  exempted 
from  it,  so  it  becomes  in  fact,  public  local  law  although 
it  is  called  public  general  law. 

I  would  like  to  avoid  that.  Where  I  get  stuck, 
think  this  quickly  moves  us  to  classification.   While  we 
might  limit  classification,  I  don't  know  ho\>7  to  limit  it 
without  getting  Baltimore  City  in  a  class  by  itself.   I 
think  this  is  just  as  bad  for  Baltimore  City  as  it  would 
be  for  Queen  Anne  County  from  which  Mr.  Miles  comes. 

MR.  BROOKS:   One  alternative,  this  is  a  kind  of 
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comprehensive  plan.   I  think  it  is  still  possible  to  be 
considered  under  the  approach  the  Conimittee  originally 
embarked  upon.   It  would  be  one  wherein  the  Legislature 
is  restricted  still  to  passing  local  law,  would  still 
have  to  pass  general  law,  but  there  would  be  two  tracks, 
so  to  speak,  down  which  it  could  go. 

There  would  be  a  grant  to  the  local  political 
subdivision  which  would  have  a  system  of  mandatory  home 
rule  of  the  powers  that  it  is  to  have  under  either  alter- 
native discussed,  either  broad  grant  or  your  restricted 
grant  v;ith  definition.   Under  either  system  of  what  grant, 
the  Legislature  be  prohibited  from  passing  the  local 
law  applying  only  to  one  political  subdivision,  giving  it 
two  alternatives.   One,  that  it  could  pass  law  V7ith  regard 
to  classifications  following  a  classification  system  as 
discussed  last  time  with  a  minimum  of  three  political 
subdivisions  in  a  class  and  a  maximum  number  of  classes 
such  as  five,  in  which  case  the  Legislature  could  adopt 
legislation  for  any  one  class,  but  realizing  that  wouldn't 
necessarily  fulfill  all  the  alternatives,  have  another 
track  which  would  be  a  complement  to  the  first  in  that 
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anywhere  the  Legislature  created  or  the  policital  sub- 
divisions through  inter-governmental  relations  created  an 
inter-governmental  authority  separate  and  apart  from  either 
State  or  local  governmental  authority,  to  administer  a 
single  program,  that  giving  that  authority  the  power,  it 
cDuld  supersede  V7hatever  classification  system  you  have; 
so  that  there  where  you  are  creating  a  new  authority,  you 
could  put  together  any  combination  of  political  subdivision 
you  want  to  regardless  of  how  they  overlapped  the  other 
classification  system,  V7hich  v7ould  then  permit  development 
of  any  kind  of  metropolitan  single  purpose  or  multi- 
purpose governmental  function  to  be  placed  under  a 
governmental  authority. 

Dov7n  that  track,  you  v7ould  always  have  a 
third  government  actually  administering  the  program  set 
up.   Under  one  or  the  other  of  these  two  alternatives, 
the  Legislature  could  probably  enact  all  the  legislation 
cfesirable  for  political  subdivisions  less  than  a  Statewide 
interest. 

We  discussed  this  with  Mrs.  Kostritsky, 
Mr.  Benton,  Mr.  Andrews,  and  Mr.  Boucher  as  far  as  the 
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pretty  well  encompass  the  various  alternatives  that  V70uld 
be  desirable  to  give  the  Legislature  maximum  flexibility 
and  still  reject  detailed  local  law  they  might  otherwise 
pass. 

DR.  BURDETTE:   Baltimore  City  would  have 
to  be  associated  in  case  of  classification  vjith  at  least 
two  other  units  of  government.   Those  two  units  of 
government  could  be  either  municipalities  or  some  combina- 
tion,  Baltimore  County  and  Montgomery  County,  for  example, 
with  Baltimore  City  could  be  a  classification. 

MR.  BROOKS:   It  could  be  a  classification  and 
probably  also  include  Montgomery  and  Prince  Georges  as 
far  as  classification  is  concerned.   But  then  the  door 
would  be  open  for  establishment  of  metropolitan  or 
regional  government  to  include,  for  instance,  Howard, 
which  would  overlap  the  classification  system.   But  in 
that  situation,  you  would  always  have  the  creation  of  an 
independent  authority  to  actually  administer  whatever  the 
law  passed  would  establish. 

In  other  words,  this  is  a  restricted  area.   You 
wouldn't  pass  just  any  kind  of  local  law,  but  wherever  you 
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created  a  new  authority  to  administer  it,  you  could 

overlap  and  rearrange  any  other  counties  that  other^i7ise 
VDuld  be  in  different  classifications. 

DR.  BURDETTE:   You  would  allow  that  power  to  go 

with  any  two  units  of  government  or  more? 

MR.  BROOKS:  Any  two  units  of  government  or 

more,  an  initiative  could  arise  at  either  political  sub- 
division level  or  the  Legislature  for  that  kind  of  creation 

of  inter-governmental  authorities. 

DR.  LOEVY:   The  question  I  would  raise,  this 

is  the  question  I  raised  as  I  did  all  this  research,  was 

what  guarantee  do  you  have  this  would  be  better  than 
v^at  we  have  now?  Most  of  what  you  are  saying  is  our  State 

Legislature  as  the  constitution  now  exists  has  the  power 

to  create  any  kind  of  metropolitan  authority  it  wishes. 

It  has  the  power  to  treat  the  home  rule  subdivisions  any 

way  it  wishes  as  long  as  it  treats  them  two  at  a  time. 

This  is  the  way  the  constitution  is. 

MR.  BROOKS;   At  the  time  they  can  treat  any 

single  subdivision  as  far  as  legislation  is  concerned. 

They  can  enact  legislation  for  single  counties,  for  in- 
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stance. 

DR.  LOEVY:   Yes,  I  think  the  thing  you  have  to 
do,  what  I  found  is  I  quickly  differentiate  between  non- 
home  rule  counties  and  home  rule  counties. 

To  get  back  to  your  original  question,  I 
ftiought  of  two  possible  ways  we  might  try  and  keep  the 
flexibility  without  classification.   That  is  the  tradition- 
al Maryland  form  of  government,  which  I  have  begun  to  see 
some  merit  in. 

One  thought  was  that  when  we  say  compulsory 
home  rule,  instead  of  making  home  rule  charter  home  rul, 
we  make  compulsory  home  rule  charter  or  code  home  rule. 

DR.  BURDETTE:   I  would  say  any  kind  of  home 
rule. 

DR.  LOEVY:  We  have  done  that. 

THE  CHAIRMAN;   I  think  we  have  moved  that  far  for- 
ward in  our  third  report,  and  Dr.  Burdette  made  us  pull 
out  that  word  charter  and  say  home  rule  unit,  whatever 
that  form  of  home  rule  might  be,  which  could  be  County 
Commissioner  acting  under  code  or  with  a  charter  and  to 
avoid  the  nomenclature  of  charter  by  reason  of  the  fact 
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that  there  are  other  possible  approaches. 

DR.  LOEVY:   As  of  this  point,  I  think  you  have 
achieved  a  lot  of  V7hat  we  want  to  do  because  if  the  code 
amendment  is  adopted,  the  State  Legislature  is  going  to 
have  to  adopt  am^-  express  powers  act  much  like  they  have  do'ne 
for  charter  counties. 

THE  CHAIRMAN:   In  all  of  this,  aren't  we  saying 
not  withstanding  the  fact  that  the  big  and  crying  need 
today  is  legislative  reform,  that  we  are  still  leaving 
the  responsibility  of  providing  for  local  government  in 
the  Legislature?  Aren't  we  saying  that  notwithstanding 
the  fact  that  we  already  see  the  Legislature  burdened 
by  the  responsibility  of  determining  the  matters  of  local 
concern,  that  we  are  going  to  continue  that? 

I  only  throw  that  out  for  the  moment  because 
I  am  pointing  up  that  I  would  like  to  ask  Dean  Fordham  to 
catch  the  sense  of  our  deliberations  and  then  give  us  the 
benefit  of  his  experience  and  analysis  in  any  way  or  form 
he  may  put. 

So,  Dean  Fordham,  I  see  you  are  moving  forward 
as  if  you  are  getting  ready  to  enter  the  ring,  but  I  will 
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ask  you  to  refrain  just  a  moment  or  so  more. 

Mr.  Melvin,  you  had  a  question  a  moment  ago. 

MR.  MELVIN:   I  want  to  congratulate  Dr.  Loevy 
first  of  all.   I  agree  with  everything  he  said,  but  I  do 
have  this  question.  That  is,  as  I  read  this  alternative 
provision,  if  adopted,  it  would  in  effect  reverse  our 
position  as  to  mandatory  home  rule  because  of  the  fact 
that  the  express  povjers  would  apply  only  to  those  counties 
who  adopt  a  charter. 

I  am  wondering  why  we  have  to  limit  it  to  that, 
following  along  Dr.  Burdette's  feeling  or  at  least  what 
I  think  his  feeling  is.  That  is,  that  regardless  of  V7hat 
structure  they  have,  we  want  them  to  have  these  powers 
and  leave  it  up  to  the  counties  to  determine  what  par- 
ticular structure  they  have  for  exercising  these  powers. 

It  would  seem  to  me  that  perhaps  this  thing 
could  read  that  the  State  Legislature  shall  provide  by 
public  general  law  a  grant  of  express  powers  for  the 
counties  of  Maryland.   Then  down  at  the  bottom,  that  from 
and  after  the  adoption  of  the  constitution,  no  public  local 
law  shall  be  enacted  and  so  on. 
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I  am  just  throwing  that  out  for  what  it  is 
worth,  but  it  seems  to  me  that  carries  out  your  idea 
of  mandatory  home  rule  but  at  the  same  time  leaves  it 
to  the  Legislature  to  determine  precisely  what  those 
powers  are  and  also  at  the  same  time  requires  the  Legis- 
lature to  give  them  these  broad  powers. 

MR.  MILES:   How  can  you  require  them  to  give 
it  if  you  leave  it  up  to  them  to  give  it? 

MR.  MELVIN:   Because  it  at  least  includes  these 
pov7ers  that  are  specifically  enumerated  in  Dr.  Loevy's 
alternate  provision  which,  looking  at  it  quickly,  is  cer- 
tainly very  broad. 

I  would  like  to  reiterate  my  stand  again  as 
far  as  this  residual  povzer  theory.   I  just  can't  be  con- 
vinced that  is  the  correct  approach  to  this  problem.   It 
certainly  is  a  problem. 

THE  CHAIR>L^N:   Mrs.  Freedlander. 

MRS.  FREEDLANDER:   I  am  looking  forward  to 
hearing  from  Professor  Fordham.   I  want  ,to  make  a  point 
in  answer  to  a  statement  Mr.  Miles  made.   I  don't  think 
that  I  am  politically  naive,  and  I  know  politics  enters 
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1  in  all  these  situations.  However,  I  think  it  would  be 

2  a  pity  were  we  to  use  politics  as  the  guiding  light  for 

3  our  deliberations. 

^  It  is  true  we  will  have  a  reapportioned  Legis- 

5  lature.   For  the  first  time  there  will  be  some  counties 

6  that  will  consider  themselves  underrepresented  as  the 

7  City  of  Baltimore  has  considered  itself  and  other  counties 

8  before  this.   By  the  time  we  reach  1970  we  V7ill  have  a 

9  new  census,  and  what  we  are  providing  for  is  hopefully 
10  something  to  carry  us  through  the  1970  census  and  1980 
•^1  census  and  so  on  because  I  want  to  speak  to  the  point  of 

12  reapportionment. 

13  I  also  would  like  to  speak  to  the  goal  that 

1^  was  laid  down  initially  by  Mr.  Eney  when  we  were  originally 

15  charged  practically  at  our  first  session.   That  is  that 

16  we  should  be  thinking  in  terras  of  strengthening  State 

1'7  government.   We  are  out  to  salvage  a  sinking  ship,  so  to 
18  speak.   I  think  the  proposals  Professor  Loevy  is  present- 
ly ing  are  in  that  direction,  to  strengthen  State  government. 

20  MR.  MILES:   If  I  may  make  a  comment,  the  com- 

21  ment  I  made  had  no  political  implications  in  the  world. 
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The  comment  I  made  is  that  you  will  find  the  people  almost 
unanimously  in  these  counties  who  would  have  one  delegate 
want  to  have  freedom  to  have  broad  grants  of  power  to 
them  to  have  a  charter  government.   It  hasn't  the  slight- 
est political  implication  in  the  world,  and  there  is  no 
basis  for  your  suggestion. 

THE  CHAIRMAN:   I  have  to  back  up  Mr.  Miles  on 
that.   I  think  V7hat  he  was  really  saying  to  us  v/as ,  by 
reason  of  the  fact  that  there  had  been  reapportionment 
in  fact,  the  necessity  of  home  rule  was  there,  and  that 
if  we  were  going  to  meet  that  neecessity,  through  the 
constitution,  we  should  do  so  by  the  mandatory  require- 
ment of  home  rule  for  all  of  the  counties. 

This  points  up  really,  I  think,  what  now  Mr. 
Melvin  has  also  said,  that  the  constitutional  grant  will 
be  one  which  will  be  a  mandatory  form  of  home  rule  govern- 
ment for  all  counties,  emanating  from  the  constitution, 
but  leaving  the  definition  question  still  open  as  we  are 
now  approaching  and  debating  it,  definition  either  by 
way  of  constitution  or  definition  by  way  of  Legislature. 

I  believe  and  suggest  to  you  that  our  first 


Court  Reporters 


THE  JACK  SALOMON   REPORTING  SERVICE 
100  Equitable  Building 
Baltimore  2,  Maryland 


Lexinfton  9-6760 


1 

2 

3 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


40 


report   has    already  been  acted   upon  by   the   Commission   and   sai.d 
there  will  be   compulsory  home  rule    of   one    form  or   another, 
which   ties    in  with  what  your   conviction   is,   Mr.   Miles, 
and    that    it   shall  be   by  a   broad   grant,    again  without   the 
definition.      We   are  wrestling  with   this   definition   problem 
nov7. 

Before  moving   on   to  Dean  Fordham,    I  V70uld    like 
to  ask,   hov7ever ,   consideration   of   this   aspect    of  Dr.    Loevy'f; 
memorandum  and   report.      Attached    to   it   is   a  draft   of  con- 
stitutional  language.      It   is   captioned   under  Alternative 
Provision.      You  have  more   or   less   pointed   up,   Mr.    Melvin, 
that  rather   than  requiring   a   charter   be   adopted   by  a 
county,    that   the    language   could   be   changed   somewhat.      What 
provision   are   you  making   for   cities? 

MR.    MELVIN:      I  hadn't  directed  my   thoughts    tov/ard 
that,   because    this   apparently  only  applies    to  counties, 
this   particular   provision.      I  don't   see   why   it   couldn't 
also   apply   to  cities. 

THE  CHAIRMAN:      There  would   be   no  reason  why  it 
couldn't   apply  equally   to  one   as    the    other   or    to   any 
political   subdivision? 


Court  Reporters 


THE  JACK  SALOMON   REPORTING  SERVICE 

100  Equitable   BuilJuig 
Baltimore  2.   Maryland 


Lexinfion  1-6:60 


1 

2 

3 
4 

5 
6 

7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


Al 


DR.  LOEVY:   As  the  situation  now  stands  in 
Maryland,  we  have  a  different  section  of  the  constitution 
and  different  express  powers  act  for  municipalities  as   we  h^ve 
for  home  rule  counties.   I  think  we  might  want  to  think  a 
while. 

The  situation  with  the  municipalities  in  Mary- 
land is,  there  have  been  no  new  ones  created  since  the 
1954  State  Legislature  declared  there  is  going  to  be  one 
class  of  municipalities.  They  left  it  to  local  option 
v;hether  to  create  or  dissolve   a  municipality.   I  think 
our  present  provision  on  municipalities  is  quite  an  en- 
lightened one. 

THE  CHAIRMAN:   You  mean  having  the  county  approve 
the  creation  of  any  new  municipality  and  therefore  avoiding 
any  new  ones  being  created. 

DR.  LOEVY:   Yes,  I  think  if  one  accepts  the  idea 
that  the  municipality  is  the  outgoing  form  of  government 
in  Maryland  and  home  rule  charter  county  is  the  incoming 
one,  there  is  another  reason  — 

THE  CH/»IRMAN:   That  points  up  a  very  interesting 
trend  which  is  in  fact  taking  place  throughout  the  State 


Court  Reporteri 


THE  JACK  SU.OMON   REPORTING  SERVICE 
100  Equitable   Building 
Baltimore  2.  Maryland 


Leiinflon   9-6:oO 


42 


1  where  urban  development  is  such  it  is  destroying  the 

2  boundary  line  between,  let  us  say,  county  and  city  or  town 

3  and  county. 

*  MR.  MILES:   I  agree. 

5  THE  CHAIRMAN:  And  town  and  town,  because  taking 

6  the  corridor  between  Baltimore  and  Washington,  for  example, 
'J'  the  expansion  of  Laurel  in  all  directions,  into  Howard 

8  County,  into  Prince  Georges,  into  Anne  Arundel  County,  is 

^  a  very  interesting  development  creating  some  problems 

insofar  as  the  town  of  Laurel  is  concerned  just  exactly 

■^^  where  its  boundaries  and  responsibilities  do  start  and 

^2  end.   That  I  think  is  a  good  illustration  of  the  shifting 

13  of  boundaries  because  of  this  spreading  and  urban  develop- 

1^  ment  that  is  taking  place. 

15  DR.  LOEVY:   Could  I  comment  at  this  point  on 

16  this  list  of  express  powers? 

17  THE  CHAIRMAN:   Yes,  I  would  like  to  have  you  do 

18  so,  because  I  was  going  to  ask  some  questions  with  respect 
1^  to  it.   For  example,  maybe  you  can  answer  it  as  you  com- 
20  ment  on  it,  as  you  provide  for  o\m,  acquire  and  condemn 

property,  how  are  you  going  to  get  rid  of  property  when  you 
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1  once  o\vTn  it?   I  only  point  that  up  to  say  that  as  V7e 

2  attempt  to  define,  there  is  an  obvious  omission  here. 

3  There  is  no  provision  here  where  once  the  county  or  political 

4  subdivision  ovms  and  acquires  that  it  can  get  rid  of  it. 

5  V7e  would  have  to  put  — 

6  'DR.  LOSVY:   If  we  adopted  this  list,  I  would 

/ 

7  want  the  Committee  to  go  over  this  with  a  fine  toothcomb. 

8  The  one  thing  I  want  to  point  out  since  this 

9  has  come  up  here  is,  as  your  constitution  now  reads,  what 

10  our  constitution  essentially  now  reads,  is  this  first 

11  paragraph  here  which  I  have  labeled  Section  802.   That's 

12  what  our  constitution  now  reads.  All  of  these  express 

13  powers  are  in  the  express  powers  act.   In  other  words,  if 

14  you  wanted  to  change  one  of  those  express  powers  under 

15  the  present  constitution,  the  State  Legislature  could  do 

16  it,  and  in  doing  it,  would  do  it  for  all  charter  home 

17  rule  counties.  What  we  are  doing,  if  we  adopt  this,  I  feel, 

18  is  taking  a  step  backward,  because  what  we  are  doing  is 

19  taking  what  the  Legislature  can  now  change  and  rigidifying 

20  it  into  the  constitution. 

21  When  I  realized  that,  this  was  another  one  of 
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1  the  reasons  that  made  me  think  maybe  if  the  charter  home 

2  rule  counties  are  happy  enough  with  their  express  powers 

3  act  and  if  the  Legislature  has  tended  to  treat  them  as  a 

4  group,  which  according  to  Miss  Spencer  in  some   conversa- 

5  tions  I  have  had  with  local  officials  is  true,  rather  than 

6  individually,  we  might  do  V7ell  just  to  stay  with  the 

7  present  express  powers  act   and  the  present  constitution 

8  where  the  charter  home  rule  counties  are  concerned  and 

9  try  to  get  an  equally  broad  express  powers  act  for  code 

10  counties. 

11  MR..  MELVIN:   Could  I  ask  Dr.  Loevy  a  question? 

12  Do  you  have  in  mind  that  you  would  retain  the  present 

13  situation  v^hereby  only  charter  counties  would  have  these 

14  express  powers? 

15  DR.  LOEVY:  The  way  the  constitution  reads  now 

16  is  three  different  sets  of  express  powers,  one  for  municipal 

17  ities,  and  one  that  will  come  into  being  with  the  code 

18  counties.   I  would  recommend  that  as  an  alternative  we 

19  might  consider  keeping  this  system. 

20  MR.  MELVIN:   Which  would  mean  there  would  still 

21  be  counties  whose  powers  would  continue  to  be  really 
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1  exercised   by   the    local  delegation   in  the   Legislature. 

2  DR.    LOEVY:      Not   if  we   stick  with  compulsory 

3  home   rule   and   have   already  either   become   a   charter   county 
4:  or   code   county. 

5  THE   CHAIRMAN:      Haven't   you  more   or   less   said    in 

6  effect  now,   Dr.    Loevy,    that  what  you   feel  has    to  be   done 

7  by   the   new  constitution   is   either   a  broad   grant   of  powers 

8  c  oming   from   the   constitution   or   a  broad   grant   of  powers 

9  coming  from  the   Legislature? 

10  DR.   LOEVY:     Yes. 

11  THE  CHAIRMAN:      Haven't   you  more   or    less    in  ef- 

12  feet   said   you  can't   adequately  define   broad   grant    of 

13  powers    in   the   constitution? 

14  DR.    LOEVY:      There    is   a    third   alternative  here 

15  vhich  I   hesitate    to   throw   out   for    fear    of  confusion.      Yet 

16  we   can  consider    it.      That   is  what   is    in   the    fifth  edition 

17  of   the  model  State   constitution. 

18  That   is  where   you  change    this    first   paragraph 

19  I   have   here    listed   as   Section   802   to  give    the   broad   grant 

20  of  power    to   the   subdivisions,    then  you   give   them  express 

21  powers,    you   see,    and  make    it   quite   clear   these   express 
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povjers    in  no  way   limit    the   broad   grant    of   power.      That's 
another  way   to  do   it . 

I   also  would   recommend   against   that.      My  feel- 
ing  is    the   purpose    of  a   constitutional  convention   is 
to  strengthen   the   Legislature,    get  as  much    language    out   of 
the   constitution  as   possible,    and  have   as  many  of   these 
decisions  made   by  the   Legislature   as   possible.      We   are 
in   the   fortunate   situation   in  Maryland    of  having   that 
situation  be    the    status   quo.      This    is  V7hy   I  raise    the 
question   of  whether   V7e  wish   to   fool  with   this   at   all. 

Another  way   to   adjust   for    the   broad   grant   of 
power    is    to   take    the   status   quo   and  just   change    this 
present   language   and   say   that   the   charter  counties   can 
exercise    any   functions   except   those  withdraim   and    let   it 
go  at   that. 

THE  CHAIPJ-IAN:      I   think   that   fairly  moves   us 
into  Dean  Fordham's   sphere   because  Dean  Fordham  was    the 
drafter    of   the   new  so-called  A.M. A.    approach  which  was 
eventually  adopted   by   the   National  Municipal  League   and 
incorporated    into   the  model  State   constitution,   which  vie 
have   been  more    or    less  reviewing  and   studying. 
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Dean  Fordham,   I   am  going   to  ask  you   to  comment 
^  and   tell   us  why  you   finally  came    to   the   conclusion  and 

3  drafted    the   language  which  you  did   as    it   is   set   forth   in 

^j  the   new  model  constitution. 

5  DEAN  FORDHAM:      You   are  not  going   to  confine  me 

^  to   that?      May  I  range   beyond   that? 

^  THE  CHAIRMAN:      You  may  range   in   any  direction 

®  as   you  more    or   less   gathered   here. 

DEAN  FORDHAM:      May  I   ask  Mr.    Melvin   to  qualify 
•^^  something?     He   said  he   could   not  be   persuaded    in  effect 

the   residual   powers    theory  is   a   sound    one.      You  will    lis- 
ten  to  me,   won't   you? 
13  MR.    MELVIN:      I  will. 

1^  DEAN  FORDHAM:      There  was   one    thing  my  esteemed 

1^  colleague.   Dr.    Loevy,    said   I  would    like    to  comment   on  at 

this   junction    in   a   preliminary  way.      He  referred    twice    to 
^^  the   question  whether    there  was   any  guarantee   that  change 

1®         would   be    fruitful   and   constructive. 

19  I   don't  know  how,    any  way   of  demonstrating,  that. 

^^  You  have    to   take   some    of   these    things    on   the   basis    of  the 

^1  best  judgment   you  can  muster   without   scientific   deraonstrati 
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I  did  want   to  make    that  preliminary  observation. 

Another  preliminary   observation   is,    I   feel 
quite    inadequate    in   that    I   lack   the   understanding   of  your 
system.      I  have    learned   something  about   it  here,   but   I 
don't   understand    it   adequately.      I   speak  more   in  broad 
general    terms    than  with  any  conviction   that  what   I  might 
say  might  really  be   appropriate    for  Maryland,    I   don't 
know. 

Some   of   the    terminology  that  has   been  used    is 
a    little   unusual   to  me.      You  spoke    of  mandatory  home  rule. 
Is    it   conceived,    Dr.    Loevy,    that   this   would   be   mandatory 
home   rule?     Would   you  describe    it   as    that? 

DR.  LOEVY:  No.  When  we  are  speaking  of  man- 
datory home  rule,  what  we  are  talking  about  is  that  each 
local  subdivision  has  to  create  a  home  rule  type  govern- 
ment either  through  a  charter  or  through  a  code.  This  is  he 
rule   powers. 

DEAN  FORDlrlAM:      I  would    interpret   this   as    option- 
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DR.  LOEVY:   Yes. 

DR.  BURDETTE:   I  think  Dr.  Loevy  is  limiting  it 
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too  much.   It  seems  mandatory  home  rule  is  simply  that 
the  local  governments  have  home  rule  and  it  may  take  one 
of  many  forms.   You  restrict  it  to  two  forms,  chart«2r  or 
code  home  rule.   I  would  like  to  get  away  from  these  res- 
trictive Maryland  terms  and  broaden  it  out  somewhat. 

THE  CHAIRMAN:   Failing  to  adopt  one  form  or 
another,  then  an  optional  plan  drafted  by  the  Legislature 
and  made  a  part  would  then  go  into  effect  in  that  county 
which  had  failed  to  act.   So  all  counties  would  eventually 
end  up  with  some  form  of  home  rule. 

DEAN  FORDHAM:   You  see,  Mr.  Chairman,  when  you 
talk  about  home  rule,  you  are  talking  about  something  that 
is  highly  amorphous,  no  universal  concept  of  home  rule. 
It  is  a  vacant  kind  of  thing.   Sounds  fine.   You  have  to 
put  content  into  those  words  as  a  semantic  matter. 

In  Ohio,  for  example,  there  is  an  article  in  the 
constitution  granting  substantive  home  rule  power  directly 
to  any  home  rule  unit,  city  or  village.   Substantive 
home  rule  powers  are  granted  directly.   Charter  making 
power,  which  has  to  do  with  setting  up  your  structure  of 
government,  et  cetera,  depends  upon  local  option,  may  or 
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may  not  adopt  a  charter. 

That  is  a  possibility  so  far  as  Maryland  is 
concerned  as  to  your  county  situation.   You  can  have  a 
substantive  grant  of  powers  available  to  all  counties,  but 
so  far  as  adoption  of  a  charter  to  define  your  framework 
of  government  is  concerned,  you  can  leave  that  optional. 
There  are  various  possibilities  here. 

THE  CHAIRMAN:   I  think  for  purposes  of  defini- 
tion, we  are  thinking  in  terms  of  legislative  pov7ers  being 
vested  in  the  home  rule  unit  and  taken  out  of  the  Legis- 
lature.  Either  we  do  have  a  grant  of  substantive  pov^ers 
to  the  County  Commissioners  —  for  example,  under  Article 
25,  the  express  pov^ers  act,  by  way  of  explanation  and 
definition,  is  contained  in  Article  25(a),  a  subsidiary 
to  Article  25,  which  grants  specifically  to  those  counties 
that  have  adopted  a  charter  certain  powers  and  those  pov/ers 
are  called  the  express  powers. 

But  also  Article  25  grants  to  the  County 
Commissioners  various  substantive  powers  but  not  legisla- 
tive authority.  They  have  to  go  back  to  the  Legislature 
through  their  delegates  in  the  Legislature  and  obtain 
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1  statutory  authority  to  exercise   functions    of   local  govern- 

2  ment   law  making. 

3  DR.    BURDETTE:      Or   to   change    the    structure    of 
^  the   county  government. 

5  THE  CHAIRMAN:      That   is   right. 

^  MR.   MELVIN:      Even   the  non-home  rule   counties 

7  under    25  do  have    in  a   sense   certain   legislative   power. 

8  They  don't   call   them  actual   legislation,   but    they  are 

^  ordinances    of  County  Commissioners   acting   under    the   broad 

^^  powers   granted   by  25. 

11  DE:AN  FORDHAM:     Would    that   include   county  zoning? 

12  MR.   MELVIN:      Yes. 

13  DEAN  FORDHAM:   That  is  legislating. 

14  Mr.  Chairman,  the  reason  I  embraced  this  theory, 

15  vhich  some  people  call  a  residual  powers  theory,  is  this. 

16  I  studied  home  rule  a  long  time  and  I  observed  in  many 
1'''  states  that,  for  example,  some  of  the  early  home  rule 

18  states  like  California,  Missouri  was  the  first,  California 

19  was  the  second,  Missouri  in  1875,  California  in  1879,  in 

20  some  of  those  early  provisions,  true  of   some  later  ones, 

21  the  attempt  was  made  to  draw  a  line  between  what  was  a 
-s^-^c^-^enccrn  on  th^(^^  ^^t^;fe,i;4,pg^|f^,  I^.^W^'^^'^^P^l  concern  on 

100  Equiublf   Building 
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1  the  other.   The  home  rule  power  was  devolved  upon  the  so- 

2  called  home  rule  unit  with  respect  to  municipal  affairs. 

3  The  courts  have  found  a  great  deal  of  difficulty 

4  with  that  distinction.   In  my  judgment,  it  is  an  unsound 

5  distinction.   There  is  no  fundamental  universal  distinction 

6  of  that  sort.   Things  change  and  they  found  it  that  way. 

7  In  the  early  days,  they  thought  of  traffic 

8  control  in  the  city  as  local.   But  that  has  long  since  gone 

9  by  the  board  with  all  freedom  of  movement  of  people  and 

10  motor  vehicles,  et  cetera, 

11  It  was  a  very  difficult  matter.   They  dumped 

12  the  question  of  what  was  a  home  rule  matter  in  the  laps 

13  of  the  courts,  so  there  is  a  great  proliferation  of  cases 

14  on  this  matter. 

15  It  seems  to  me  we  ought  to  adopt  a  theory  which 

16  got  away  from  that  dichotomy  or  distinction  between  those 

17  two  things.   It  seemed  to  me  also  that  you  should  put 

18  the  local  units  on  a  very  favorable  pattern  of  broad 

19  authority  to  act  unless  the  superior  authority  in  the  State j 

20  the  Legislature,  saw  a  good  reason  by  general  lav/  to  limit 

21  or  restrict  or  qualify. 
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So  I  decided  that  the  best  way  to  obviate  the 
problem  of  this  distinction  and  at  the  same  time  provide 
both  local  autonomy  in  the  first  instance  and  preserve 
flexibility  with  respect  to  the  overriding  power  of  the 
Legislature,  X  decided  the  best  way  to  do  that  would  be 
this  theory  of  having  the  constitution  say  that  any  munici- 
pality which  adopted  a  home  rule  charter  would  have  all 
the  powers  of  government  that  the  Legislature  could  give 
it  subject  to  whatever  restrictions  might  be  placed  in 
the  charter  or  might  be  laid  down  by  general  statute,  by 
^neral  law. 

That  was  the  thing  written  into  the  A.M. A. 
model,  written  into  the  National  Municipal  League  thing, 
written  into  the  proposal  that  goes  to  voters  of  Massa- 
diusetts  this  fall,  written  into  the  constitution  of  Alaska 

MR.  MILES:   Is  this  a  copy  of  the  Massachusetts 
thing? 

DEAN  FORDHAM:   Yes,  in  the  back  of  this.  This, 
of  course,  is  optional.  The  home  rule  powers  under  this 
theory  don't  attach  until  the  full  processes  of  charter 
making  has  been  gone  through  under  A.M. A.  proposal.   So, 
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it   is   an    optional    thing  which  means   you  still  have    to  have 
a  body   of  general   lav;  governing   local   units  v/hich  didn't 
embrace    this   procedure. 

DR.    BURDETTE:      Why  do  you  consider    it    to  be 
necessary   to  go   through  some  kind   of  charter   process    in  a 
state  which  has   an  existing   function   or  existing   operation? 
If  you  create   a   nev;  state,    I  could   see   your   point.      But 
if  we   should   say  we   adopt   your    theory,   why  couldn't    the 
present  body   of  County  Commissioners   have    these   powers 
without  having   to   go   through   some   situation   of   taking   up 
with   the   county  government? 

DEAN  FORDHAM:      You  could   say   the   charter  making 
processes  would    involve   election  either    to  keep   the   present 
fiDrm  of  government   or   change    it. 

DR.    BURDETTE:      Why  couldn't   you   invest   the 
powers,    I   agree    thoroughly   it   should   be   possible,   but 
suppose    there  were,    this    is   a   great   possibility,    take   a 
county   like   Calvert   for    illustration,    great   inertia    on 
doing  anything  at   all.      V7hy  not   simply  devolve   upon   the 
Calvert  County  Commissioners   those   home   rule   pov7ers? 

DEAN  FORDHAM:      You  can,   but  what   about   structure? 
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Leave  it  as  it  is? 

DR.  BURDETTE:   I  would  not  freeze  it,  but  it 
ought  to  be  subject  to  change  and  it  ought  to  be  locally 
changed  or  possibly  legislative  change.   There  are  two 
ways  of  changing  it  locally.   One  is  that,  there  are 
many  ways,  two  ways  I  would  advocate:   One,  that  the  coun- 
ty governing  body  could  propose  changes  subject  to  refer- 
endum, basic  changes  in  structure  of  government  or, 
alternatively,  and  alternatively,  I  would  favor  the  "and", 
that  there  may  be  a  petition  in  the  electorate  in  the 
county  to  change  the  government.   That  being  subject  to 
a  referendum. 

This,  I  think,  I  have  argued,  everybody  here 
perhaps  heard  it  over  and  over  again,  maybe  I  better  men- 
tion it,  I  think  our  great  trouble  with  charter  in  Maryland 
has  been  this  home  rule  as   understood  in  Maryland  means 
people  in  counties  must  get  up  a  petition  to  say  we  ought 
to  create  a  body  of  people  like  us  here  to  get  up  a  charter 
to  submit  it  to  the  people.   The  very  fundamental  impli- 
cation is,  we  are  going  to  throw  out  the  present  County 
Conmissioners  . 
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1  It   seems    to  me    that   the   County  Commissioners 

2  might   be   given   credit   for   proposing.      They  could   get   up 
'6  some   and   propose    this    to   the   electorate,   which   the   elec- 

4  torate   could    turn  down,   but   there    is  no  such  constitutional 

5  provision    in  Maryland  now,    save  we   do  have    on  referendum  th 

6  fall  what   is   called   code   home  rule  which  might  accomplish 

7  that.      I  don't  myself  know  how   it  will  v/ork   out. 

8  I   am  raising  the   question  to  you  as    to  v/hy  it 

9  is   necessary  to  get   involved    in   the   charter  business   at 

10  all.      I  certainly   think  we    ought   to  be   able    to  change    the 

11  nature    of   it.      This    is  what  we   did  with  municipalities. 

12  We   said   by   1954   amendment    to   the   constitution   of  Maryland 

13  that  municipalities   have   home  rule.      They  can  adopt  any 

14  charter    they   please,    but  until   they  do   something  about    it, 

15  they  have    the   charter  which   the   Legislature   enacted  which 

16  created    them  in   the    first   place.      Then   the   Legislature 

17  created   a  model  charter  which   they  may  adopt   if   they  want 

18  to. 

19  Many  have,  a  number  have  done  so.   Nothing  to 

20  require  them  to  do  so.  A  municipality  by  its  own  action 

21  could  change  the  name  of  the  mayor  to  consul  if  it  wanted 
to.  v^^jlp  nndpr  on>-  onnc;^^  ^n^^  nn  for  coimties.  vou  Tnns± 
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have   a   county  council,    can't  call   it   Senate    or    anything. 
It    is    fixed    in   the   constitution,   has   to  be   called   a   coun- 
cil.     Why  not  have   flexibility  so   there   could  be  real 
home   rule    instead    of  home   rule   down  the    line    of  a   pattern 
vhich   in  Maryland  has   meant   the   pattern   of  a   charter? 

DEAN  FORDHAM:      I  don't   embrace   your   expression, 
real  home   rule.      I  don't   see  what   you  have   described   as 
any  more   general  within   local  autonomy  as    to   these   matters 
than   any  other. 

Talking  about   adoption   of  charter,    you   are 
talking  about    local  constitution,   not  necessarily   inflexi- 
bility  in  having   the   electorate   participate    in    it? 

DR.    BURDETTE:      I  would   favor    that. 

MR.   MILES:      You  are    saying   you  want  County  Com- 
missioners,  not  necessarily  the   County  Council   -- 

DEAN  FORDHAM:      The   County  Commissioners    from 
the   standpoint   of  proposing  basic   charter   amendments 
would    insofar   as    it  would   affect   their   own  posture   under 
position   of  conflict   of  interest   insofar   as    it  affects 
their    own  status. 

DR.    BURDETTE:   What  would   you   think   of   our 
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1  present   constitutional   arrangements    that  County  Council 

2  created   under    the   home  rule   provision   of  Maryland   consti- 

3  tution  can   propose   such  changes   and    they  are   subject   to 
^  referendum? 

5  DEAN  FORDHAM:      I  don't    think  that   is   bad. 

6  DR.    BURDETTE:    Same   kind    of  conflict    of   interest. 
'J'  I  don't  worry  about   it. 

8  DEAN  FORDH/'.M:      So   long  as    there    is   also   the    othei* 

5  alternative. 
10  DR.    BURDETTE:      I   am  100  per   cent  V7ith  you.      We 

H  are    in  complete   agreement. 

12  THE  CHAIRMAN:      I   am  not    too   sure   you  haven't 

13  lost   me    in  getting   into  agreement. 

14  MR.    MILES:      I  know  you  have  me. 

15  THE  CHAIRMAN:      I  am  still  v/ondering  as   Dean 

16  Fordham  raises    the    possibility  what  you  do  about  structure 
1'''  and   how  you  arrive   at   some    form  of  structure    if  you  give 

these   powers    to   the  County  Commissioners,    is    there   a   basic 

19  structure    there  which  can  properly  take   advantage   and 

20  exercise    those   pov\rers  without  running   into  conflict    of 
interest   as   you  more    or    less    touched   upon?      i  really  don't 
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quite  see.   I  am  growing  to  understand  what  your  theory 
is  because  I  come  from  Prince  Georges  County  and  have  been 
a  part  of  this  reaction  to  the  very  word  or  notion  of 
charter  throwing  out  a  very  good  form  of  government  which 
has  done  an  exceptionally  good  job  in  taking  care  of  a 
county  running  from  very  early  colonial  days  up  to  and 

inclusive  of  the  present  where  we  are  something  like  the 

r 

secondmost  rapidly  expanding  county  populationwise  in  the 

/ 

entire   United   States.     We   have   had   constantly  all  kinds 
of   problems   such  as   taking  care    of  adequate   schooling, 
roads,    pollution   of   the   Potomac  River  which  happens    to  be 
on   our   boundaries,    sewerage,   water,   all  kinds   of  problems 
which   there   has   been  an  extraordinary  exhibition    of   flexi- 
bility  on   the    part   of   that   group   of  and    that   form  of 
government   to  keep  with   and  keep  with  adequately. 

So  that^  you  see,   directly  reflects   a   very  high 
credit  rating   insofar   as    the   county   is   concerned,   et  cetera 
I  don't   still   quite   understand   how  w^  through   the   con- 
stitution can   give   a   broad   grant   of  power  without  having 
some   structure    to  which   that   power    is    given. 

MR.   MELVIN:   What   you   are   saying   is,    you  don't 
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believe   your   opinion   is    that    the  County  Commissioner 
form  as   you  knov;   it    in   Prince   Georges   County  could   not 
adequately  exercise    this   broad    grant   of  powers.      Is    that 
what  you  mean? 

THE  CHAIRMAN:      That's  what   I  mean.      I   am  grow- 
ing to   see   how  they  could   do  it. 

DR.    BURDETTE:   Why  would   a   County  Council  be   any 
better?     They  are    the    same    type   of  group   of  human  beings. 

DEAN  FORDHAM:      I  see   no   overwhelming   problem 
there.      In  Ohio  under   Article    18,    Section  3    of   their 
constitution,    all  municipalities   are   given   substantive 
powers    of  home  rule  without  adopting  any  charter.      Sub- 
stantive  pov7ers   are    granted   directly.      If   they  adopt  a 
charter,    it  becomes   an   instrument   of   limitation  rather 
than  grant   to  use   the    language    of  real  property.      That 
is   how   it  would   operate.      This   conceptually  makes   sense    to  i 
to   do   it   that  way.      You  don't  have    to,   but   I   don't  know 
why  you  can't.      In  Maryland,    you  could   permit    in  a   county 
such   as    the    one   you  spoke   of  which   is   doing  well   if  you 
permit  widest   freedom  as    to  adoption   of  a    form  of  govern- 
ment  the    local  electorate  would   probably  prefer    to  keep 
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1  the  form  they  have. 

2  THE  CHAIRMAN:   I  would  like  to  have  your  comment 

3  and  then  I  am  going^ on  this  particular  point,  and  then  I 

4  am  going  to  ask  that  we  let  you  have  a  full  and  wide  range 

5  of  approach  to  any  matters  you  might  feel  are  of  concern 

6  to  this  Committee.  That  is,  would  you  give  the  grant  of 

7  power  in  the  form  of  a  broad  one  as  we  defined  it,  being 

8  the  residual,  and  if  so,  why  do  you  take  that  point  of 

9  view  rather  than  trying  to  define  it? 

10  DEAN  FORDHAM:  Yes,  I  very  much  would.   I 

11  wouldn't  stick  to  every  jot  and  tittle  of  this  thing  I 

12  drafted  in  '53.   There  are  some  things  1  might  change,  but 

13  I  still  embrace  the  general  philosophy  of  the  idea  of  the 

14  broad  grant  of  power  which  means  that  you  are  committed 

15  in  your  State  in  substance  to  a  real  philosophy  of  local 

16  autonomy.   At  the  same  time,  however,  you  leave  the  Legis- 

17  lature  in  position  to  take  the  broad  overview  to  serve 

18  the  broader  interests  in  matters  which  reach  beyond  the 

19  scope  of  a  local  unit  and  to  take  into  account  changes. 

20  In  this  way,  the  Legislature  can  always  step  in  and  act 

21  in  a  way  that  protects  its  general  interest. 
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1  Actually,    in  Pennsylvania,   which  doesn't  have 

2  constitutional  home  rule    in   the    direct   sense,    it  has   a 

3  provision   adopted    in   1922  which  enables    the   Legislature 

4  to  extend   home  rule   powers    to  cities;  under    that   scheme 

5  the   Legislature   did   adopt  an     act  extending   this   povjer 

6  only   to   first  class   cities  which  means   Philadelphia. 

7  The   enabling  act   embraced   as   a   matter    of 

8  statute  my   theory.      It  embraced   this   broad   concept.      It 

9  says    the   City   of  Philadelphia    shall  have   all   powers  we   can 

10  give    it  except   these   and   they  exclude    them.      It  has    been 

11  working  pretty  v;ell. 

12  THE  CHAIRMAN:      Has    there   been  much  withdrawal 

13  of  power  by   the   Legislature? 

14  DEAN  FORDHAM:      Very   little.      There    is    some 

15  question  whether   under    the    Pennsylvania   constitution,    they 

16  have    the   power    to  withdrav;.    Some   people   argue    it    is    a 

17  one-way  conduit.      I   don't  believe   it. 

18  THE  CHAIRMAN:      That  raised    the   question   that 

19  came   up  before   us   earlier.      If  you  have   granted    the   power, 

20  how  can  you   take    it  away? 

21  DEAN  FORDHAM:      If  you  granted    it,    the   constitu- 


tion   pypvpR-'^ly    says    ynn    cpn    take — It— a^^zay- 
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1  THE  CHAIRMAN:      Doesn't   that  mandate   classifi- 

2  cation   in  order   to  have    flexibility? 

3  DEAN  FORDHAM:      No,    I  don't   think   so,   not   so 

4  far  as   the   charter   cities   are   concerned.      It  means    that   the 

5  classification   is   desirable   as    to  the   non-charter   units, 

6  but   as   to   the   charter   units,    that    is   built   in   flexibility, 

7  isn't    it?      Under    this  A.M. A.    scheme   as   to   the   non-charter 

8  units,    the    theory   is    they   operate   under   a   genuine   general 

9  statute,   not   one   applicable    to   one    local   unit,   but   a 

10  general  one.      It   is   permissible    to  classify  usually  by 

11  population.      In   addition,    you  can  have    further    flexibiliy 

12  by   optional  charter   schemes  with  respect    to   forms   of 

13  government. 

14  THE   CHAIRMAN:      Now,   because    of   the  restrictions 

15  of   time,    I  would    like   to  more    or   less  make   available    to 

16  you   time    to  cover   any  and  all  matters   you  might    feel   of 

17  d  irect   concern   to  a   Committee   such  as    this   and  wrestling 

18  with   the   problems   we   are.     This    is    only  phase    of   them. 

19  We  would    like    to  give   you   freedom  to  go  ahead   and   comment 

20  generally   on  any  matters   you   think  are    of  concern   to  us. 

21  DEAN  FORDHAM:      That    is   broad   scope,    sir.      I  don't 
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have   much  more    to   say,   Mr.   Chairman.      I  would    like    to  ad- 
vert  briefly   to   this   interesting  draft   of  Dr.    Loevy  with 
respect    to  counties; in   order    to   understand    it   better,    I 
would    like    to  be   permitted   to   ask  him  a   question   or    two. 

This   doesn't  refer    to  governmental   organizations, 
it  doesn't  refer    to  charter -making  procedure? 

DR.    LOEVY:      No. 

DEAN  FORDHAM:  That  could  be  covered  otherwise? 

DR.  LOEVY:   Yes,  this  simply  refers  to  the 
powers  of  various  units  of  government. 

DEAN  FORDIIAM:  As  I  read  this,  the  Legislature 
could  take  away  these  powers  expressly  listed  here;  is 
that  right? 

DR.  LOEVY:  That  is  exactly  right. 

DEAN  FORDHAM:   It  could  take  these  away  as  v;ell 
as  others? 

DR..  LOEVY:   As  the  constitution  nov7  reads,  the 
Legislature  has  complete  power  to  define  the  powers  of 
any  local  unit. 

DEAN  FORDHAM:  This  is  true,  but  the  Legislature 
could  take  away  any  one  of  those  as  well  as  others. 
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MR.  MELVIN:   Not  the  way  I  read  it. 

DR.  LOEVY:   Are  you  talking  about  this  suggested 
amendment  here  or  are  you  talking  about  the  constitution 
as  it  now  stands? 

DEAN  FORDHAM:   This. 


THE  CHAIRMAN:   The  alternate  provision,  Section 


802. 


DEAN  FORDHAM:      In   the   first  paragraph   it  refers 
to  express   powers.      It   says,    Such  express   powers   granted 
to   the   charter   counties   shall  not  be   enlarged    or   extended 
by  any  charter    formed   under   the   provisions    of   this   article, 
but   such  powers  may  be   extended,   modified,    amended,    or 
repealed   by   the   State   Legislature.      It   says.   This    grant 
of  express   powers   shall   include    (a)    through    (j) .      The  way 
I  read    that   is    the   Legislature   could    take   back  any   of   those 
(a)    through    (j)  . 

MR.   MELVIN:      I  don't   think  he  meant   that. 

DR.    LOEVY:      That  wasnt   the    intention  when  drawn. 
If   it  was   the    feeling   of   the   Committee   that    that  was    the 
situation,    I  would  recommend  we   change    the    language    in   the 
first   paragraph. 
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THE   CHAIRMAN:      It   specifically  says,    But   such 
powers  may  be  repealed  by  the   State   Legislature,   which 
would   certainly  mean   take    them  away,   would    it  not? 

DR.   LOEVY:      I  am  referring   there    to  the   pov7ers 
granted   through   the   grant   of  express   powers, 

DEAN  FORDHAM:      It    says    they   include    these    -- 
shall   include    those   pov7ers .      I   think  a   court  v7ould   say  as 
a  matter   of   interpretation   these   could   be    taken  back. 

DR.    LOEVY:      I  v/ould   change    that   first   paragraph. 

DEAN  FORDHAM:      I  v/ant   to  say  about   this    that   I 
have   a    great  hesitancy   in  putting  any  substantive    local 
povjer   beyond    legislative   control.      Things   change    too  much. 

MR.    MELVIN:      That    is  my  point.      Saying    they 
don't  have   any  powers   unless,    talking  about   the   Legislature, 
the   Legislature  would   ha   o   no  power    over    local  governments 
unless    they  felt   there  was   a  matter    of  strictly  something 
that   transcended    local  affairs.      In   other  words,    you  start 
out  with   the    local  governments   having  every   power    that   you 
can  conceive    of   that   any   legislative   body  could   have. 

DEAN  FORDHAM:   That    is   my   theory,    but  without 
whether    it   is    local   or  whatever   you  may  describe    it,    I  don't 
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know  the  difference  in  terms  of  basic  ideas,  as  to  whether 
something  is  inherently  local  or  State,  I  don't  know  about 
that.   These  things,  to  my  way  of  thinking,  are  not  one 
way  or  the  other;  they  are  governmental  functions  to  be 
distributed  among  responsible  divisions  of  government. 

I  would  say  if  you  follow  my  theory,  you  devolve 
this  authority  upon  the  local  unit  but  the  Legislature  is 
always  in  a  position  to  act  by  general  statute  to  modify 
or  override  this  devolution  of  pov7er . 

MR.  MELVIN:   Until  they  do  act  -- 

DEAN  FORDHAM:   Until  then,  the  local  unit  may 
proceed. 

DR.  LOEVY:   Let  me  clear  up  your  question. 
These  two  documents  are  not  related  in  any  way.   This  con- 
stitutional language  is  not  designed  to  implement  this 
report.   I  was  asked  by  the  Committee  to  draw  up  a  grant 
of  express  powers.   I  do  not  support  this.   I  would  much 
prefer  to  just  keep  the  express  powers  act  we  have  now. 
So  these  two  are  not  related  at  all. 

DEAN  FORDHAM:   I  am  glad  you  agree  because  I 
would  be  very  troubled  about  trying  to  be  specific.  A  lot 
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1 

of  people   have    tried    it,   but    it   is    terribly  hard    to  do. 

2 

If  you  leave    out    something,    you  haven't   achieved   your   pur- 

3 

poses   as    to   that. 

4 

THE   CHAIRMAN:      In  Nev7  York  an  excellent   cominittec 

5 

worked   diligently   to  try   to  define   and   came   to   that  very 

6 

conclusion,    that   it   couldn't  be   done  without  being  unduly 

7 

restrictive. 

8 

MR.    MELVIN:      May  I   ask, Dean  Fordham,    do  you  have 

9 

any  strong   feelings   about  allowing  the   Legislature   to  say 

10 

vhat   these   express   powers   are? 

11 

DEAN  FORDHAM:      Of  course,    the   Legislature   has 

12 

that   now.      That   is   a   general  pattern  now.      In  the    ordinary 

13 

State    situation,    the   Legislature   being  the    supreme    over 

14 

local   government,    it  has   that   power.      I  don't  have   any  ob- 

15 

jection   to  that   if  we   can   get   the   Legislature  revitalized. 

16 

MR.   MELVIN:      Couple   that  with   the   provision 

17 

that    the  Legislature   cannot   under   any  circumstances   pass 

18 

■ 

a    lav^  which  pertains    to   less    than   two  counties    -- 

19 

DEAN  FORDHAM:      Exactly,    should   be   coupled  with 

20 

that,    the   prohibition   upon   this    local   type   legislation. 

21 

DR.    LOEVY:      Could   I   ask  a   question   in   this    field" 

■       • 
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DEAN  FORDHAM:   Surely. 

DR.  LOEVY:  The  way  we  fell  into  this  current 
problem  we  are  in  is  the  model  State  constitution  which, 
I  even  drew  up,  our  original  suggested  language  contained 
most  of  that,  but  the  problem  we  ran  into  is  that  that 
calls  for  classification,  you  see.  We  never  have  had 
classification  in  Maryland. 

So  if  we  adopted  the  model  State  constitution 
here,  what  we  would  be  doing  is,  we  v;ould  be  giving  the 
broad  grant  of  power  to  the  subdivisions,  we  would  be  giv- 
ing the  State  Legislature  to  withdraw  power  to  general 
laws  applicable  to  only  just  one  classification. 

DEAN  FORDHAM:   That  is  correct. 

DR.  LOEVY:   In  Maryland  we  have  never  classified. 
There  is  a  form  of  classification  because  the  last  para- 
graph of  this  suggested  grant  of  pox^ers  is  right  out  of 
our  constitution.   Our  present  constitution  defines  specific 
ally  general  laws  as  any  one  that  applies  to  two  or  more 
subdivisions. 

What  would  be  your  recommendation  in  this  situa- 
tion? This  is  the  core  of  our  problem.   Do  we  give  a  broad 
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1  grant   of  power    to   the   subdivisions   and    let   the   Legislature 

2  classify  them?     Do  we   give   a   broad   grant   of  power  and  re- 

3  tain   this   concept   that  anything   that   applies    to   two   or 

4:  more   subdivisions    is   a   general   la\7?      Or   do  we   go  all   the 

5  way  and   give   a   broad   grant  of  power   and  say  the  Legislature 

6  has   to   legislate   for   all  24   subdivisions   and  not  be   able 

7  to  be  more   specific    than  that? 

8  DEAN  FORDHAM:      I   think  I  V70uld   go  along  with 

9  the    idea   that   the   Legislature   can  classify. 

10  MR.  MIIJIS:      Isn't   that  your   answer    there? 

11  Is   this    the  model  constitution? 

12  DEAN  FORDHAM:      No,    this    is   a   different   thing. 

13  This   exists   already   in  New  York  and  Nev;  Jersey. 

14  MR.   MILES:     This   is  what  you  propose    in  Massa- 

15  chusetts? 

16  DEAN  FORDHAM:      I  didn't   propose    this.      This    is 

17  not  my  proposal,   Massachusetts  didn't  embrace    in   this   Sec- 

18  tion   6,   my  general   theory,    they  do  embrace   that.      There   is 

19  a   lot   of  detail  difference. 

20  The   difficulty   of  classification  would   be   quite 

21  apparent.      You  have    to  work   out  a   philosophy  as   to  how 
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refined   your   classification  could  be.      In   some   states 
they  say   the   Legislature  may  classify  municipalities    into 
not  more    than  six  classes.     They  do  that  kind    of  thing. 
You  have   to  figure   out  some  way   of  controlling  the   classi- 
fication so   it  couldn't   get   too  refined. 

MRS.    FREEDLANDER:      Mr.   Chairman,    could   I  ask 
Dean  Fordham  a   question? 

THE  CHAIRMAN:      Mrs.   Freedlander. 

MRS.    FREEDLANDER:      You  refer    in   the  materials 
we  have  read   that   you  have  written,   as  well  as  verbally, 
to  municipalities.      It  has   been  stated   and    I   think   it  has 
been  borne    out    that  we   don't  have    the   problem   of  municipal- 
ities.     We  have   Baltimore   City,   not   part   of  a   county,    and 
23  counties.     We  have   counties   as    our  major   political  sub- 
divisions , 

Would   you   say  the   principle   you  have    laid   dovm 
for  municipalities  would   apply  absolutely  or  relatively  to 

this   question? 

DEAN  FORDHAM:  I  wouldn't  dare   say   they  apply 

dDSolutely,   but  as    far   as  I  can  see,    I  would   say  cautiously 

they  apply,   yes,    because  really  your   county  here   is   a   genera 
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function  unit  in  the  very  broad  sense. 

People  outside  the  State  look  upon  Montgomery 
County,  Maryland,  as  a  veritable  laboratory  of  governmental 
development,  an  interesting  development.  We  know  about 
its  home  rule  charter,  and  so  on.   I  would  think  it  applies 
in  principle. 

THE  CHAIRMAN:   What  is  the  danger  of  classifica- 
tion?  You  mentioned  or  touched  upon  it  when  you  said 
become  oversimplified, 

DEAN  FORDIiAM:   The  danger  of  classification  in 
one  sense  is  what  Mr.  Miles  referred  to  a  while  ago.   If 
you  classify  to  the  point  where  in  effect  you  can  deal  with 
each  county  by  itself,  then  you  go  back  to  the  existing 
pattern  v/here  the  representative  froro  the  county  speaks  for 
the  county  and  that's  it.  That  is  one  danger  of  it.   It 
is  back  scratching  within  the  Legislature  where  nobody  else 
in  the  Legislature  v;ill  object  to  the  position  he  takes  as 
to  his  county. 

MR.  BROOKS:  You  V7ant  a  minimum  number  of  members 

of  classification. 

THE  CHAIRMAN:  Along  that  specific  line,  what 
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has  proven  to  be  the  best  number  of  categories  into  which 
there  can  be  classification? 

DEAN  FORDHAM:   I  can't  answer  that. 

THE  CHAIRMAN:   Insofar  as  counties  are  concerned, 
two  or  more,  two,  four,  six,  whatever  the  number  may  be, 
or  municipalities  into  two,  four,  or  six?   I  notice  your 
language  has  been  according  to  population  or  any  other 
reasonable  basis.   What  do  you  mean  by  any  other  reasonable 
basis? 

DEAN  FORDHAM:   For  example,  it  is  not  inappro- 
priate to  classify  on  geographical  terms.   In  New  Jersey, 
for  example,  municipalities  along  the  shore  can  be  classi- 
fied for  such  purposes  as  whether  they  should  be  empowered 
to  build  boardwalks. 

A  lot  of  State  constitutions  forbid  special  and 
local  legislation  as  to  local  units  of  government  under 
which  you  can  classify  by  population,  and  so  forth,  and 
which  don't  expressly  limit  the  number  of  classes.   Some 
states,  like  Pennsylvania,  the  constitution  expressly 
limits  the  number  of  classes. 

THE  CHAIRMAN:  VJhat  advantage  is  there  in  limit ir 
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1  the   number   of  classes    if  you  make   provision   in   your   con- 

2  stitution   simply   that   the   Legislature  may  classify   on   the 

3  basis    of  population,   geographic    location,    or  any   other 
^  reasonable   basis?     Wouldn't    it  be   better    to  give    that 

5  degree    of   flexibility   to   the   Legislature  rather    than  giv- 

^  ing   it   and    then  restricting   it  and   saying   that   they  can 

"^  classify   only   in   so  many  groups? 

Q  DEAN  FORDHAM:      I  am  a    little   disposed   to   leav- 

^  ing   it   open   to   the   Legislature,   although   there  are   some 
hazards   in   it.      It   tends   to   throw  the   question   into   the 

^"^  laps    of   the  courts   again  because    the   court  would  have    to 

^^  say  V7hen  the   question  was   presented  whether   or   not  a   given 

13  classification  was   a  rational  one    in  terms    of  population, 

1^  for   example,   and    if   they  so   found,    they  would   uphold    it. 

15  DR.    BURDETTE:   What  do  you   think   of   another   as- 

16  pect?      It   occurs    to  me    in  Maryland    that   the  most    obvious 

17  class    one    is   Baltimore   as    it    is    in  Pennsylvania    for   Phila- 

18  delphia.      But   our   situation   is   different.      I  don't   think 

19  Philadelphia    is   as   strong   in  the   State   as   Baltimore   is  here 

20  X   should    think   that    if  Baltimore   had   a   good    idea 
it  was   going   to  be   a   class    one   unit   of  government   and    the 
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Legislature  were  going  to  be  its  City  Council  in  practice, 
that  practically  all  the  votes  in  Baltimore  City  would  be 
against  the  adoption  of  that  constitution.  When  you  would 
pick  up  around  the  State  just  a  general  scattering  of 
opposition,  it  might  be  quite  difficult  to  get  through  a 
constitution  which  aimed  that  way  at  Baltimore  City. 

DEAN  FORDHAM:   You  might  have  to  do  it  differ- 
ently.  I  wouldn't  be  dogmatic  about  that. 

DR.  BURDETTE:   Would  you  worry  about  that,  that 
Baltimore  City  has  to  take  that  from  the  Legislature? 

DEAN  FORDHAM;   I  would  worry  about  it. 

DR.  BURDETTE:   I  would,  you  see. 

DEAN  FORDHAM:   The  problem  is  not  quite  so  bad 
where  you  start  out,  as  I  did,  with  the  broad  grant  of 
power  to  the  City,  the  Legislature  has  to  assume  political 
responsibility  for  taking  it  away.   So  that  there  is  some 
obstacle  to  overcome  there.   It  is  not  like  having  to  go 
to  the  Legislature  begging  for  powers  as  the  traditional 
thinking  has  been  in  most  States. 

THE  CHAIRMAN:   That  touches  upon  the  point  that 
gives  me  the  greatest  amount  of  concern,  following  through 
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with  Mr.   Melvin's    thinking o      The   Legislature   by  the   con- 
stitution would   have    the   authority  to  grant,   either   by 
express  right   or   something  similar    to  Article   25(a)  ,   any 
and   all  pov;ers,   but  how  do  you  persuade    the   Legislature 
to  go  ahead   and   give   all   of   those   powers? 

DEAN  FORDHAM:      The   constitution  would   grant    the 


THE  CHAIRMAN 
DEAN  FORDHAM 
THE  CHAIRMAN 


powers . 

Under   your   theory? 
Yes. 

But   under  Mr.   Melvin's   approach 
to  the    thing,    the   constitution  would   grant   to  the   Legis- 
lature   the   power   to  give    the   pov^ers   to  the  home  rule   units. 

MR.  MELVIN:      Coupled  with   the   further   provision 
that  the  Legislature  could   not  pass    local   legislation. 
It   seems   to  me    they  would   almost  have   to   immediately  enact 
something  similar   to   25(a)    to  have   it   apply  to  all  counties 

THE  CHAIRMAN:  I  can't  understand  why  there  is 
any  advantage  to  doing  it  that  way  as  against  going  ahead 
and  having   the   constitution  do   it. 

MR.   MILES:     Nor   can  I. 

THE  CHAIRMAN:      I   think  v/e  really  just  are 
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accomplishing   the   same   thing   in  a   different  way.      I  still 
can*t  see  why  to  go  ahead   and   do  it  directly,   emanating 
from  the   constitution,    in   the    long  run  wouldn't  be    the 
best.     What  are   you  safeguarding  when  you  put   it   through 
the  Legislature  rather   than  directly  from  the   constitution 
or  what   are   you  safeguarding  when  you  say  the   Legislature 
would   have    the   authority  to  do   this    other   than  to  say  that 
the   Legislature  may   grant  and   in   its  wisdom  does  not   grant 
some   power    to   the   local  units? 

MR.    MELVIN:    As  we   discussed   this   before,    it    is 
difficult   to  pinpoint    it,    if  you  give   all  powers    of  govern- 
ment   to  a    local   unit,    it   seems    to  me    in  many  areas  which 
they  could   act,   which  would   be   contrary   to   the   best   interes 
of   the   State   as   awhole ,    and  which  admittedly   the   State 
could    later   correct  by  saying,    Okay,   we   are   going   to   take 
that   power   away   from  you,   but  meantime   you  could,    it   seems 
to  me,   run   into  considerable   difficulty.      I  have   forgotten 
the   example   Judge  Adkins   gave,   but    it  had   something   to  do 
with   oysters   as    I  recall  it. 

THE  CHAIRMAN:      Or   the   Potomac  River  pollution 
problem. 
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MR.   MELVIN:      Yes,    I   think   that  was    one   example. 

MR.    MILES:      I   think  Dale's   example  was    the    fact 
that   there   are   several  counties    in  Maryland  where    the    oyste 
laws   are   entirely  different. 

MR.   MELVIN:      Going  back  to   the   Potomac  River 
situation,    suppose   your   county,    for   example,   decided   they 
wanted    to  dam  up   the   Potomac  River   and   passed   an   ordinance 
saying   they  would. 

THE   CHAIRMN:      I  am   looking  at   them  in   the  mid- 
dle   of   the   Potomac    trying   to  dam  it   up. 

DR.    BURDETTE:      With   the   corps  of  engineers 
present. 

THE   CHAIRMAN:      We  might   do  it  with  a   portion   of 
the   Patuxent    or   the  Western  Branch. 

MR.   MELVIN:      It   seems    to  me  we  would  be    in  a 
period   there  waiting  for   the   State    to  act   for    the    overall 
interests    of   the  entire   area,   which  might   include   areas 
way  beyond    the   boundaries    of  Prince  Georges   County. 

r 

THE  CHAIRMAN:     Why  wouldn't  youhave    that   same 
situation   in  reverse  while    the   County   is  waiting   for   some 
matter    of  crying  need    for    the   State    to  act?     Doesn't   that 
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work  both  ways? 

MR.    MILES:      I   think  we   are    talking  about   seman- 
tics  now. 

MR.   MELVIN:      I  don't   think   it  works   both  ways. 

DEAN  FORDHAM:     We   have  had  a    fair  amount   of  ex- 
perience   in  Philadelphia,   and   I  don't   observe   Philadelphia 
going   out   of  bounds    in  the  way   of   interfering  with  the 
State's  performance   of   its  job. 

THE  CHAIRMAN:      If  you   grant    the   broad   grant, 
do  you  put   any  restrictions    on   the    taxing  power? 

DEAN  FORDHAM:      Yes. 

THE   CHAIRMAN:      Would   you  give   us    the   benefit    of 
your   comments,   not   in   the  constitution,   but   in   the    statutes' 
I  saw  your  report  at   to  the   constitution,   and   I   like    that. 

DEAN  FORDHAM:     As    far   as    fiscal   policy   of   local 
government    is   concerned,    I  wouldn't  write    the    old-fashioned 
debt    limitations    in  nor   put   any  constitutional  restriction 
on.      I  would    leave   that   to  the   Legislature   to  coordinate 
its   local   finance  with   State   finance.      I   looked  at   this 
provision  with  great  admiration,    the    one    in  your   report 
about   finance . 
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THE  CHAIRMAN:      That  would   be    the    third  report. 

DEAN  FORDHAM:      Yes. 

MR.   MELVIN:      How  would   you   say  that    in   the   con- 
stitution?     Just  make    that   an  exception? 

DEAN  FORDHAM:      You  wouldn't   even  refer   to   fin- 
ance  under  ray   theory.      You  give   the   broad   powers,    then  you 
don't  even  have    to  refer    to  finance   specifically.      If  you 
have   this   sweeping  comprehensive   grant    of  po\^er ,    this 
particular   subject  matter    is   embraced  within   it.      You  don't 
have   to  advert   to  it  specifically.        You  can   if  you  want 
to,   but  you  don't  have    to. 

MR.   MELVIN:     These   powers  would   include   unlimitecj 
powers   of  taxation? 

DEAN  FORDHAM:      And  borrowing,   but   the   Legisla- 
ture  has    to  coordinate    these   things.      The   Legislature   could 
impose   certain  restrictions   upon  borrowing,  whether  general 
obligation  bonds    or  revenue   bonds. 

MR.   >ELVIN:      They  would  have    to  do   it   immediately 
after    the   adoption  of  the   constitution. 

DEAN  FORDHAM:      In  Massachusetts    they  have   a 
study  commission   up   there  now,    this    is   their   first  report 
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draft   of   the    legislation  needful  to  implement   the   con- 
stitutional provisions   if  adopted   this   fall. 

DR.   LOEVY:     Mr.   Chairman. 

THE  CHAIRMN:     Dr.   Loevy. 

DR.    LOEVY:      May  I  ask  Dean  Fordham  a   question. 
Given   this  Maryland   tradition   for  not  having  classification, 
what  would   be   your    opinion   of  adopting  your   broad   grant 
of  power  but  not  trying   for   classification?      In   other 
words,   requiring   the  Legislature    to  pass   general   laws   for 
all  24   subdivisions. 

DEAN  FORDHAM:      Under  my  scheme,   you  would  have 
to  --  my  scheme   doesn't  make   home   rule   automatic.      You 
adopt   a   charter    to  have   substantive  home  rule   powers.   You 
have    to  have    the   basic   scheme    of   legislative   enactment, 
with  respect   to  your   counties   apart   from  these,    these  are 
alternatives,   you  have    to  have    the   basic   scheme   anyi/ay. 

DR.  BURDETTE:   And  do. 

DR.  LOEVY:   Suppose  you  created  a  state  with 
24  home  rule  governments  through  the  constitution.   What 
would  you  think  of  giving  them  the  broad  grant  of  home 
rule  powers  with  no  classification  power? 
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DEAN  FORDHAM:      I   think   it  would   be   desirable 
even  so,   but  not  so  desirable   as    it  would   be  were    there   a 
well  conceived   plan   of  classification,   because   there   are 
wide   differences.      I  am  sure  Montgomery  County   is   differ- 
ent  from  some    of  your  rural  counties,   quite   different. 

DR.    LOEVY:      Am  I  right   that   you   are    for    the 
broad  grant  with  classification? 

DEAN  FORDHAM:      Yes,    I  am. 

THE  CHAIRMAN:     What  would   be    the   reason  not   to 
go  ahead   and  have   classification  provided   for   and  avail- 
able   to  your   Legislature   from  the   constitution,   even   if  we 
have   had   a    pattern   in   the    past   of  not  having  utilized    it 
because  we   haven't   needed   it,   but    there    it   is   in   the   event 
we   do  need    it? 

DR.    LOEVY:      There   is   nothing  wrong  with   it.      I 
am   thinking  historically  what   got   the  Committee   away  from 
your   broad   grant    of   powers  V7as   resistance    to  classification 
on   the   part   of  many  members    of  the   Committee. 

DEAN  FORDHAM:      I  have   no  basis    for   criticizing 
it.      I  don't   fully  understand    the   system,    I  respect   it,   and 
I  am  in  no  position   to  criticize    it. 
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THE   CHAIRmN:      I  mentioned    this   earlier,   but 
you  didn't   coinraent   on  it   specifically.      What    is   your 
opinion   of  a   broad   grant   of  pov.^r   but    leaving   in   the 
present   concept   of  general   legislation   that  we  have   here 
in  Maryland,    the    idea    that   any   law  applying   to   tv70   or  more 
of  your  home  rule   counties  would   be   a   general  law,    as 
gainst  defining   it   in   terms   and   effect  as   applying   to  all 
of   one   class    or   to  all  counties? 

DEAN  FORDHAM:      I   think   that   is   pretty  good 
division  because   it  does   tend   to  break  dovm   this    idea    that 
exists    today   that    if  you  can  enact   legislation   as    to  a 
single   county,    the  real  decision   is  made   by   the   delegate 
from  that   county,    or    that   if   the   Legislature  wants    to, 
on   the    initiative    of  somebody  else,    it  can  step   in  and  act 
on   the   problems    of   this   county  without  regard    to  any   other. 

THE  CHAIRMAN:      Actually   if  you  had   the   defini- 
tion  of  general  being  applicable    to   tv70,   would   you  need 
classification   if  you  had    it  6o\-m   to   that   degree    of   flexi- 
bility? 

DEAN  FORDHAM:      Yes,   put   aside   the  v7ord ,   classi- 
fication,   for   the   moment   and  refer    to   this   particular  device 
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Of  course,   classification  means   general   law.     The  very 
concept   in   local  government   under   State   constitutions 
5  of  classification  was   developed    to  get   around    to  some   ex- 

tent  the  requirement   of  general   legislation.     Where   classi- 
^  flea t ion  vjas   upheld,    it  was   upheld   as   a   general   law.      That 

^  has   been   the    theory. 

^  THE  CHAIRMAN:      Classification   is   a   protection 

°  really   in   the   sense    of  avoiding  withdrav/al   of  power. 

^  DEAN  FORDHAM:      I  don't   understand. 

MRS.    FREEDLANDER:      It    is   protection  against 
local   law. 

^^  DEAN  FORDHAM:      No,    I  don't    look  at    it   that 

^^  way.      Classification   is   a  mechanism  of   flexibility. 

1^  THE  CHAIRMAN:      I  was   thinking  V7here   you  have 

^^  the   broad   grant   of  power   and   then  you  have   classification, 

^^  before   you  can   take   away  any  power,    then   it   is   protective 

^^  in  that   sense. 

18  DEAN  FORDHAM:      I  don't  know  that   it   is   because 

as  I  conceive  it,  the  Legislature  could  take  a  given  set 
of  powers  away  from  all  counties  in  one  measure  or  could 
take    it   away   from  a   particular   class    if  classification  were 
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1  permitted.      It  could   do   it   either  way. 

2  THE  CHAIRMAN:      One    of   the   grave   concerns    of 

3  Baltimore   City  is,   having   fought   all   these   years    for   cer- 
^  tain  powers,    they  don't  want   to  lose   any   of   those   powers 
5  in  any  V7ay.      They  don't  want   to   lose    them,    and    they   fear 
^  they  might    lose    them  if   there   is   a   broad   grant  and   then 
"7  unrestricted   power   on   the  part   of  the  Legislature   to  with- 
Q  draw. 

9  DEAN  FORDHAM:      This    two-county   idea    is  a    safe- 

guard  as    to  that. 

11  THE  CHAIRMAN:      Would   it  be   an  adequate   safe- 
ly guard? 

13  DEAN  FORDHAM:      I  defer   to  you   on   that. 

14  PR^    LOEVY:      They   could  withdraw  from  Baltimore 

15  City  and  Garrett  County.      Garrett  County   is   a   small  deprivec 

16  piece    of  Appalachia. 

17  THE  CHAIRMAN:      In   the   northwestern  section   of 

18  the   State. 

19  DR.  LOEVY:   Let  me  state  the  Maryland  problem 
to  you  in  a  different  fashion.  We  have  a  form  of  classifi- 
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21    cation  in  Maryland  at  the  present  time,  if  you  think  of  it. 
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1  that  has  grown  up  functionally.   Since  we  have  an  express 

2  powers  act  for  home  rule  counties,  that  really  is  one 

3  class  the  Legislature  has  treated  as  a  class  until  now. 

4  DEAN  FORDHAM:   That  is  right. 

5  DR.  LOEVY:   Every  other  county  is  handled  indi- 

6  vidually,  so  you  really  could  take  each  individual  county 

7  as  a  class. 

8  DEAN  FORDHAM:   But  that  carries  the  thing  to 

9  the  point  it  has  lost  its  semantic  content. 

10  DR,  LOEVY:   Of  course,  rule  that  out,  and  say 

11  the  home  rule  counties  are  one  class,  the  municipalities 

12  are  a  second  class  with  a  different  set  of  express  powers. 

13  When  the  code  units  come  into  existence,  we  will  have  a 

14  third   class. 

15  Essentially  if  we    adopted    the   status   quo,   we 

16  would   have   a    three-class   system,   really  a    two-class   system, 

17  a    three-class    system,    one    class  would   be   your   home   rule 

18  charter   governments,    one   class  would   be   your  code   counties, 

19  and    one   class  would  be   all   the    other  rural  counties.      If 

20  we  made   everybody  have  home  rule,   we  would  have   a    two-class 

21  system. 
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1 

DEAN  FORDHAM:      Yes. 

2 

DR.    LOEVY:      Do  you   think  we   could   go  ahead 

3 

and   give   a   broad   grant   of  power    to   the  home   rule   units 

4 

and   survive  with  just   these    two  classes   as    they  now  exist? 

5 

DEAN  FORDHAM:      You  could    survive,    of  course. 

6 

But   I   understand   this    to  mean  that   as   to   these  rural  coun- 

7 

ties  which  didn't   adopt  home  rule   charters,    the   Legislature 

8 

could   still   enact   special   legislation  as   to   them. 

• 

9 

DR.    LOEVY:      Yes. 

10 

DEAN  FORDHAM:      I  don't   think   that   is   desirable. 

11 

DR.    LOEVY:      I  don't   either.     What   I  am  really 

12 

proposing  here    is    that  everybody  becomes   either   a   home  rule 

13 

charter   county  or  just   a  home  rule   county.      In  other  words, 

14 

we  would  have    two  classes. 

15 

MR.   MILES:   What   is   the   difference? 

16 

DR.    LOEVY:     That   is  just   in   structure,   not 

17 

powers,   but  as    the   constitution  now  reads,    the   State   Legis- 

18 

lature  will  have    one    set   of  express   powers    for   home  rule 

19 

charter   counties   and   another   set   of  express   powers    for 

20 

code   counties. 

21 

MR.   MILES:     As   it  now  reads,   that   is  right. 

1 
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DRo    LOEVY:      That    is  really   two  classifications. 
I  vas   just  wondering    if  Dean  Fordharn   thought    if  we   stayed 
with   this    idea    of   the   status    quo,   just  having   those    two 
c  lassif ications  would   provide   enough   latitude    for    the 
Legislature. 

MR.   MILES:     How  do  we   give   all  counties   this 
broad   grant   of  power? 

DR.    LOEVY:      This  was   one    of  Dean  Fordharn *s 
suggestions . 

MR.    MILES:      I   think   they  should,   but  how? 

DR.    LOEVY:      The   Legislature   could   pass   an  express 
powers   act. 

DEAN  FORDHAM:      You   could   do   it   in  Ohio   fashion, 
which  applies    to  cities   and   villages.      Give   substantive 
powers   directly  by  constitution  and    leave    the  matter    of 
adopting  home  rule   charter    to   local   option. 

THE   CHAIRMAN:     Wouldn't    the   answer   to  Mr.   Miles' 
qjestion  be    they  can  adopt  a    form   of  charter   or   code    for 
themselves   under    one   or   the    other    of   the    two  classifications 
or,    failing   to  do  so,    the   Legislature  would   then  require 
them   to   take,    and    it  will  have   to  provide   either    the   charter 
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or   the    code   approach? 

MR.    h^LVIIs:      The    code   approach  doesn't  require 
any  structural  changes,    as    I  understand   it. 

HR.   l-rELES:     That   is  my  understanding.      It   is 
purely  permissive. 

MR^   MELVIN:      Yes,   your   county,    for   example,    if 
it  adopted   code  home  rule,  wouldn't  necessarily  require 
that   the   County  Conmis  si  oners'  structure   be   changed,   would 
it,   Dr.    Loexr^-? 

DR.    LOE\^':      No.      Under    the   code    provision,    as 
I   understand   it,    the  County  Con-nissioners   could   decide 
their    form   of  code   hor:.e  rule   v:ould   be    three   County  Ccr.xiis- 
sioners;    and    then  if   the  voters   approved    that   at   a   refer- 
endum,  automatically  then  would   devolve    on   them  all   the 
express   powers    the   State   Legislature   enacts   if   the   code 
provision   of  the   constitution   is   adopted,   which  means   code 
counties    --   as    the    constitution  now  reads,    the   Legislature 
could   classify  the   code  counties,   but   if   they  did  what   they 
did  with  the  municipalities   and  have   just    one   class,    that 
means   code  counties  will,    in  effect,   become   a   classif icatior 
opposed   to  and   different   frcin  honie   rule   counties   as   a 
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classification. 

MR.  MELVIN:  May  I  ask  this  question,  please. 
I  think  it  was  1918  or  1917  when  the  home  rule  amendment 
was   adopted. 

MRS,    FREEDLANDER:      1916. 

MR.    MELVIN:    Shortly  after    that    the  Legislature 
passed   25(a).      They  were   directed    to  do   that  by   the  con- 
s  titution. 

I  am  wondering   if   the    fears   are  really  justified 
that   if  we   put   the   same   provision   in  this   new  constitution, 
requiring   the   Legislature    to  enact   this   broad   grant    of 
express   powers,    that   that   is   going   to  result   in  any  materia 
lessening   of  home  rule   powers    or    that   there's   any  real 
justification   for    fearing   they  will  be    taken  aw^ay,    par- 
ticularly  if   it   is   coupled  with  a    further   provision   that 
the   Legislature   cannot   pass   any   laws   pertaining   only  to   one 


c  ounty. 


DRo  LOEVY:   You  were  describing  the  status  quo. 
MR.  MELVIN:  As  far  as  home  rule  charter  counties 


are  now  concerned. 


DR.  LOEVY:   Yes. 
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MR,  MILES:   You  are  saying  keep  the  thing  as  it 


is. 


MR.    MELVIN:      No,   because   I   am  in   favor    of 
mandatory  home  rule,   but   that    the  powers   exercised   by  those 
counties  will  be    those  which  will  be   granted  not  by  any 
spelling   out   of   the   powers    in   the   constitution  but  by   the 
Legislature, 

THE  CHAIRMAN:      As    I   understood   Dean  Fordham's 
remarks  earlier,    it  was   provided  you  can   get   them  to  go 
ahead   and   do   it.      It  has   been  a  rather   successful  effort. 
Article   25(a)    has  worked  rather  well. 

It  has   been  express   powers   broad   enough   to  more 
or    less  meet  any  need   that  we  have   had   up   to   the   present 
time;   but  we  don't  knov7  hov?   it  can   stand   the    test   of   the 
future.      Of  course,    the   answer,    I  am   inclined    to   think, 
would   be    the   Legislature  would  wrestle  with   it   in   the 
future   and   broaden  it  at   that   time, 

MR,    MELVIN:      I   think   the  history  has   been,    as 
far   as    I  knov7,    there   has   been  no  move    on   the   part   of  the 
Legislature    to  reduce    the  home   rule   powers   of   the   charter 
counties , 
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THE  CHAIRMAN:      The   difficulty   there    is    that 
Baltimore   City's   experience  has   been   one    of  getting   its 

* 

express   powers    only  after   great  effort.     There  have   been 
many,   many   times  where   delay  has   caused   a   great  deal   of 
change    in   the    immediate   circumstance  which  has  worked   ad- 
versely. 

That  is,  there  have  been  all  kinds  of  changes 
in  values  of  land,  changes  in  immediate  circumstance, 
which  by  taking  the  other  approach  and  giving  the  broad 
grant  and  only  having  the  Legislature  take  it  away,  you 
give  to  the  local  home  rule  government  a  means  of  going 
ahead  and  acting  immediately  and  directly  to  accomplish 
a   purpose  where    there    is   need    for   action. 

That   delay   factor,    it   seems    to  me,    is   one    of   the 
arguments   against   giving  the    power    to  the   Legislature    to 
grant   to  the   home  rule   unit.     That  can  be   a  very  real 
delay  and   hardship   or  may  even  be   a  matter   going  so   far   as 
to  defeat    the   very  purpose   by   the    time    the   Legislature 
gets   around   to  acting. 

MR.    MELVIN:      I  wasn't  aware    they  had   any  great 
difficulties   along   these    lines. 


Ceuri  Reporter! 
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1  THE  CHAIRl'IAN:      Dr.    Loevy. 

2  DR.    LOEVY:      I  wanted    to  ask  Dean  Fordham  another 

3  question  while   he    is  here.      One   idea    that    occurred    to  me 
4:  .  that  might   occur    —  and    this  really   is    traditional   --   the 

5  Maryland   constitution  now  provides   for   classification    in 

6  two  cases,    the  municipalities   and   the   code   counties. 

7  Maryland   Legislature   has   declined    to  use    these 

8  classifications,    so  an   option   that   is   open   to   us    is    to 

9  adopt   the   broad   grant   of  power,    provide    for   classification, 

10  and    if   tradition  holds    true,    the   Legislature  will   take 

11  unto   itself   the   pov7er    of  deciding  whether  we  v/ill  have 

12  classification   or   not.     They  can  treat   all   24  as   a   unit 

13  if   they  wish,   as    they  did  with   the   municipalities,    or   do 

14  anything  else    they  care    to.      Would   you  support   this   as   an 

15  alternative? 

16  DEAN  FORDHAM;   Yes,  I  think  I  would.   I  think 

17  I  would  leave  the  judgment  to  the  Legislature  as  to  the 

18  extent  it  would  resort  to  classification.   I  would  forbid 

19  strictly  local  legislation  in  the  sense  they  could  pass  a 

20  measure  as  to  a  particular  unit. 

21  DR.  LOEVY:   Do  you  think  that  two  or  more  is 
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enough? 

DEAN  FORDHAM:      I  don't  know  how  best   to  formulate 
that.      I   think   that    is   a   pretty  good   device.      I  wouldn't 
say  categorically   it    is    the   best   one. 

MR.   MILES:      It   is   perfectly  arbitrary. 

DEAN  FORDHAM:      It   is   pretty  good. 

MRo   MILES:      I  am  not   suggesting   it   isn't  right, 
but   it   is  a   number   picked   out   of  the   air. 

MR.   MELVIN:      It  would   solve    the   classification 
problem,   wouldn't   it? 

THE  CHAIRMAN:      Since    it   seems   to  have   been  sug- 
gested  and   been   a  rather   new   idea    to  Dean  Fordham,    I  would 
like    to  have   him  as  he   digests  it   to  give    us   any  comment 
he  might  have    or   reaction  as  he   digests   it   further. 

DEAN  FORDHAM:      You  mean  after    I   go  home,    try   to 
get  my  sluggish  brain   into   further   action? 

THE  CHAIRMAN:      As   you   find    out  more   about    it, 
how  it  has  worked   here,    I  am  sure   you  will   start    to  make 
inquiries   as    to   this   device   as    it  has   been  called.      We 
would    like    to  have    the   benefit   of  your   comment   on   it. 

DEAN  FORDHAM:      Thank  you.      If   I   think  I   have 
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^  anything  worthy  of  your  attention,  I  will  certainly  convey 

2  it. 

3  THE  CHAIRMAN:  We  are  very  carefully  studying 
^  your  model  and  find  it  very  persuasive,  persuasive  enough 
5  so  that  even  though  to  some  extent  we  are  all  traditionalis 
^  we  are  willing  to  change  something  that  has  worked  reason- 
'^  ably  vjell  for  something  that  we  are  not  too  sure  of;  but 
^  before  I  do  let  you  go,  Dean  Fordham,  I  would  like  to  ask 
^  you  to  comment  on  intergovernmental  relations  an^  give 

^^  us  some  thoughts  on  that. 

^^  DEAN  FORDHAM:   I  was  interested  in  what  Mr. 

Brooks  said  a  while  ago.   That  is  a  very  important  area 

1^  obviously  because  the  present  configuration   of  governmen- 

^^  tal  jurisdictions  is  pretty  arbitrary  in  terms  of  its 

15  relationship  to  actual  community  problems  and  service  areas, 

16  These  things  tend  to  overlap  horizontally  and  vertically 
^^  in  terms  of  responsibility  and  authority. 

18  So  that  we  have  to  have  requisite  authorities 

19  somewhere  in  the  State  to  do  something  about  intergovern- 
2^  mental  relations  and  changes  of  political  arrangements  so 
21  that  you  can  cope  with  a  problem  in  adequate  context. 
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The   question   that   arises    is  whether   or   not  you 
just   leave    that  broadly  to   the   Legislature  without  saying 
anything  about   it   in  terras   of   its   plenary  power   or  whether 
you  put  something   in   the   constitution  about    it,    as    they 
did   in   the   sixth  edition   of   the  model  State  constitution. 
It   is   a   little  hazardous   to  try     to  put   it   in   the   con- 
stitution,  but  I   think  I  would    try. 

I  don't    think  you  have    the   same   problem  I  am 
talking  about  now.      Some    other   states  did.      But  when  you 
talk  about    interstate   governmental  relations,    the   problem 
of   overlapping   two  states,    there   is   some   question. 

THE   CHAIRMAN:      We  have   that  with   the  District 
of  Columbia,   Delaware,    and  Virginia. 

DEAN  FORDHAM:     Where   you  have    that  problem, 
distinguished    from  intergovernmental  relations  within  your 
State,    there   could   be   a   constitutional  question  as    to 
whether    or   not   the   State    of  Maryland   could   authorize  Mont- 
gomery County,    for   example,    to  engage    in  some  kind    of 
activity  with  the   District   of  Columbia  which   involved 
decision  making  by  an   outside   authority  that   governed   its 
people.      There  might  be   some    question  as    to  v/hether    or   not 
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that  was   not  an  abdication   of  Maryland   sovereignty,    to  use 
that   old-fashioned    term. 

That   is   a    legal  reason   for  mentioning   the    thing 
in   the   constitution,   namely,    this   business    of   intergovern- 
mental relations    overlapping  State    lines.      But    it  was 
said,    I    think    in  your  memorandum,    there    is   some   point    in 
doing   it   in   order    to  give   encouragem.ent   to   people    in   the 
State    to  recognize    this   to   take   advantage   of  available 
authority.      It   is   a   difficult   thing   to  work,   but  I    think 
on  balance    I  would   put   it   in. 

THE  CHAIRMAN:      You  would   not   go  so   far   as    to 
actually  include    in  your  constitution  provision  for   a 
department   or   anything   of   that  kind,    leave    it   up   to   the 
Legislature   to  carry  it   that   step? 

DEAN  FORDHAM:  Yes,  I  would.  I  wouldn't  put 
that  in  there  any  more  than  I  would  put  in  a  department 
of  XYZ.      I  would    leave    that   to   the   Legislature. 

MR,    BROOKS;     As   to   initiative   for   originating 
or   suggesting   intergovernmental  authorities,    internal 
State,    you   think   it   is   desirable    to  permit   that   initiative 
either    legislative    or   political  subdivisionwise?      In   other 
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or 
words,  alternatively, /would  you  confine   it  to  the  Legis- 
lature or  political  subdivisions? 

DEAN  FORDHAM:   I  think  both  possibilities  should 
be  available.   For  example,  the  Legislature  might  want  to 
cope  with  something  that  dealt  with  a  whole  river  valley 
in  the  State  which  overlapped  a  lot  of  jurisdictional  lines 
It  might  very  well  want  to  take  the  initiative  on  some 
problem  of  protection  of  water  supply  for  human  consumption 
or  whatnot. 

THE  CHAIRMAN:   Mr.  Melvin,  have  you  any  further 
questions  you  would  like  to  ask  of  Dean  Fordham? 

MR.  MELVIN:   Just  one  question.   I  am  not  really 
clear  on  it.   That  is,  as  I  understand  you,  Dean  Fordham, 
you  feel  the  reason  why  it  is  dangerous  or  unwise  to  allow 
the  Legislature  to  say  what  pov/ers  the  local  governments 
will  have  initially  is  the  fear  that  they  won't  give  them 
enough,  and  if  they  do  give  them  powers,  they  can  take 
them  away? 

DEAN  FORDHAM:   No  fear  that  they  can  take  them 
away.   There  is  the  principal  problem  that  the  grant  of 
power  might  not  be  broad  enough  in  the  first  instance. 
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■^  Conceivably  it  can. 

^  MR.   MILES:      I  have    to  be   excused,    I  am  sorry. 

3  THE  CHAIRI'IAN:      All  right,   Mr.   Miles. 

^  DEAN  FORDHAM:      Look  at   the   thing   traditionally. 

5  You  see,   we  had    the   situation,   particularly  as    to   larger 

"  cities,    they  have    to  go  back   to   the   Legislature.      In   the 

'''  case   of  New  York  City  right  noi-j ^    some  man   from  a   newspaper 

°  chain   called  me   a   day   or    two  ago   saying  he   had  heard    I  had 

^  meddled    in  this    field   a   good   bit,    and   asked  why   is    it   the 

^^  City   of  New  York  has    to  go  to  Albany  every   time   they  have 

^^  a    tax   problem?     VJhy  shouldn't   there   be   a   broad   grant   of 

"^^  authority  under  which   they  could   act? 

^3  MR,   MELVIN:      In   those   cases,   does   their   consti- 

^^  tution  have   the   provision   that   the   State   Legislature  can- 

^^  not.  act   on   local  affairs   such  as  what  I   am  proposing? 
1^  DEAN  FORDHAM:      The  New  York  constitution   permits 

^^  the   Legislature   to  pass   legislation  as    to  particular 

cities    if   the   city  asks    for   it.      If   the  city  asks   for   it, 

^^  they  can  pass    local    legislation,   and   New  York  City  has 

^^  asked    for    it.      New  Jersey  has    this,   Massachusetts   just 

^■^  proposed    it.      That   is    in   favor    of   the   city.      They  couldn't 
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impose   something   on   the   city  without   its  request. 

What   I  was   saying  was,  New  York's   present 
revenue    situation   is   an  example    of   the   kind   of  problem 
existing   in  some  major   cities  where   you  have    to  depend    on 
the   Legislature   to     make   the   grant.      If  a   broad  grant   is 
made   at   the    outset,    the   power  would   remain   until   the   LegiS' 
lature   decided   to   take    it  away  or    to  qualify  it. 

MR,    MELVIN:      You  mentioned    in  Missouri  and,    I 
think,   California,   where    they  have   the  residual  power 
theory   -- 

DEAN  FORDHAM:      No,    they  don't,    they  have    this 
dichotomy  of  distinction  between  State   concerns   and    local 
affairs.     That    is  what   I   object   to. 

MR.   MELVIN:      What   States  have    these  residual 
power    theories? 

DEAN  FORDHAM:      The    only   one    that   fully  has    it 
now   in  express    terms    is  Alaska,   but  Texas  has    it  by  inter- 
pretation.     Pennsylvania  has    it,    as   I   said   a  while   ago, 
by   force    of  the   way   the   enabling  act  was   adopted.      The 
constitution  doesn't   grant   the    powers   expressly. 

In  extending  home   rule   powers    to  Philadelphia, 
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1 

the   Legislature   put   it   in   this    form,    granted   the  whole 

2 

works    subject   to  certain   limitations. 

3 

MR.   MELVIN:      That  has  resulted   in  several  court 

4r 

cases,   has    it  not? 

5 

DEAN  FORDH/iM:      There   have   been  quite   a    few 

6 

cases,   but    on   the  whole,    the    thing  has  worked   pretty  well. 

7 

it  really  has. 

8 

MR.   MELVIN:      Thank  you. 

9 

THE  CHAIRMAN:      Kentucky  has    gotten  close    to   it. 

10 

It  provides   in  Article   8   that   units    of   local  government 

4 
t 

11 

may  create   any  democratic    form  of  government   or   perform 

12 

any  functions  not   denied    to  them  by   the   constitution,   by 

I 

13 

law,    or  by   their    ovm   charters.      That   certainly  just  exactly 

„- 

14 

DEAN  FORDHAM:      Is  that   in   the    present  constitu- 

15 

tion    or    the    proposed? 

16 

THE  CHAIRMAN:      Proposed. 

1 

17 

DEAN  FORDHAM:     This    is    the   proposal? 

\ 

18 

THE  CHAIRMAN:      Yes. 

i 

19 

DEAN  FORDHAM:      By   the  Commission  working   out 

20 

there? 

21 

MR,    BROOKS:      Yes. 

■ 

THE  JACK  SALOMON    REPORTING  SEftVICE 

100  EquiubU  BulliJins 

Court  Rtporlers                                                                                        Baltimore  2,  M.tyUnd                                                                                           Lexintlon  9.6760 

1                          . 

102 


1  DEAN  FORDHAM:  Which  their  Court  of  Appeals 

2  just  upheld  as  a  valid  means  of  changing  the  constitution. 

3  MR.  BROOKS:   Yes. 
^  DEAN  FORDHAM:   I  haven't  seen  this  yet. 

5  THE  CHAIRMAN:   It  seems  to  me  they  said  in 

6  slightly  different  words  exactly  what  you  have  set  out  in 

7  the  model. 

8  DEAN  FORDHAM:      This    is   a   very  progressive   common[- 

9  wealth,   I   assure   you. 

10  DR.    LOEVY:      Let  me   ask  you  about  Alaska.      Did 

11  they  adopt  your   broad   grant   idea  with  classification? 

12  DEAN  FORDHAM:      I  couldn't   answer   that    offhand. 

13  They  have   a  rather   simple   situation.      They  have   just   a    few 
14:  cities,   no  counties.      This   great   open   space,    the   constitu- 

15  tion   says    they  might   be    organized    later   on   under   the   cap- 

16  tion   of  borough   --   that    is   spelled   b-o-r-o-u-g-h,   not 
IV  the  miner's   kind    of  burro. 

18  DR.    LOEVY:      In   other  words,    if  we   adopt   this 

19  broad   grant    of   power,   will  Maryland  really  be    the    first 

20  thickly  populated   state    to  have    taken   it    on? 

21  DEAN  FORDHAM:      No.      Masschusetts   has    it   up  now 
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.  •  1 

and  will  vote    on/ this    fall.      They  vote    on  a    lot    of   other 

2 

things,   but    they  have    this   central   idea    in  Section   6   of 

3 

the   proposal. 

4 

DR.    LOEVY:      It   is    on   the   ballot? 

5 

DEAN  FORDHAM:    For   this    fall. 

6 

DR.    LOEVY:      Is    that  city   or   counties   as  well? 

7 

DEAN  FORDHAM:      Two  cities   and   towns.      They  have 

8 

the    tovm   system.      Counties   don't  mean  much   in  Nev7  Eng- 

9 

land  . 

10 

DR.    LOEVY:      In   other  v7ords,    the    tovms    there  will 

11 

have   all   povjers   except  what  are   denied   by  statute. 

12 

DEAN  FORDHAM:      You  might   like   to   see    this. 

13 

DR.    LOEVY:      They  classify  them,    though.      This 

14 

is  again  with  classification. 

15 

DEAN  FORDHAM:      I  would   have    to   take   a    look  to 

16 

be   sure. 

17 

THE   CHAIRMAN:      Classification   is   provided    for 

18 

in   the   Kentucky  provision  also,    but  without   any  definition 

19 

of  v/hat   they  mean  by  classification.      It  just   says    the 

20 

General  Assembly  may  classify. 

21 

Mr.   Melvin,    I  would    like    to  ask   you  a    question. 
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1  What  specific  things  or  what  examples  can  you  think  of 

2  that,  having  the  broad  grant  of  powers,  the  home  rule  unit 

3  would  act,  which  would  be  to  the  detriment  of  the  general 

4  welfare?   Since  that  seems  to  be  where  you  hang  up  to  some 

5  extent,  just  exactly  what  would  they  actually  do  that  would 

6  be  adverse  to  Statewide  interest? 

7  MR.  MELVIN:   In  time  I  might  be  able  to  think 

8  of  some  good  examples,  but  to  me  it  is  such  a  novel  idea 

9  that  I  feel  the  way  I  do.   I  think  I  am  also  influenced  by 

10  the  fact  that  the  Legislature  has  done  just  that  with  res- 

11  pect  to  the  charter  counties  and,  as  far  as  I  know,  suc- 

12  cessfully.   I  don't  have  the  fear  that  the  Legislature 

13  will  not  do  what  we  think  it  should  do  with  respect  to  the 

14  local  powers. 

15  I  further  have  this  feeling  that  in  a  State 

16  government,  the  State  Legislature  should  be  the  paramount 

17  governmental  unit  of  the  entire  State,  and  we  shouldn't 

18  limit  its  powers . 

19  DEAN  FORDHAM:   Actually  it  remains  paramount  be- 

20  cause  it  can  take  away  or  modify  it. 

21  THE  CHAIRMAN:   Dr.  Burdette. 
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DR.    BURDETTE:      I  might   say   to  Mr.   Melvin  I  had 
some    impression   that   one    of  the    objections  which  Mr.    Ratch- 
ford   brought  here    --  he    is  Executive   Secretary   of   the 
Maryland  Association   of  County  Commissioners,    one   of   the 
consultants   to   this   group   --   if  we  were    in  any  serious 
danger    of  classification,   he  would  rather  have    the   present 
system  because   of   the    fact    that,    or   at   least  would  rather 
have    the   system  you  are    talking  about,    the   system  of   the 
Legislature   granting  powers    --   I  guess   that   is  his   exact 
position,   because   he   thought    it  would  be   possible    to  go 
to  the   Legislature    to  get  powers   --  but   if  you  allovjed 
classification   to  run  rife,    there  would   be    small   groups    of 
powerful   interests    opposed    to   dominant  home   rule    officials 
elected   by   the   people.--   that   is,    specifically  members   of 
the   Legislature,   who  would   enact   legislation   for    those 
c lasses . 

We  have   come   up  with   the   idea    this   afternoon 
of  providing   that   no  classification   should   have    less    than 
two   units.      I  would   call   your   attention   to   the    fact   that 
earlier   in  the   afternoon,   before   speaking   of   two,   Mr.    Brooks 
Suggested   three,    I    think.      I  didn't  misunderstand  you? 
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MR.    BROOKS:     That   is  right. 

DRo    BURDETTE:      I  should  wonder    if  we   shouldn't 
look   into   the   possibility   that    this   arrangement  would 
avoid   the   dangers   of  classification  and  really  give   us   a 
broader  home  rule   power   in  Maryland. 

MR.    BROOKS:      I   think  maybe   a  minimum   of   three 
with  a  maximum  number   of  classifications,    that    the   two 
together  would   pretty  well  give    the   balance   you  would  want. 

DR.    BURDETTE:      I  may  be  vjrong   in  my  feeling 
that   some   objection  to  a  broad   grant   of  power  was  rooted 
in   the   danger    of  classification  with  respect   to   the  removal 
of   those   powers.      I  don't  know   if  you  have    that   impression. 

MR.   MELVIN:      I   think   that   is   correct.    I  must 
say  my  strong   feelings   I  had   before   this  meeting  are   not 
as   strong  now  as    they  were   at   the   beginning. 

DR.    BURDETTE:      I  would  be  much   opposed    to   the 
idea    of   letting   the   State   so  classify   that   it  would   be   pos- 
sible   for   a   group   of  politicians  who  spoke    in   the   Legis- 
lature   for    their    interests   and    locale   to  remove  home  rule 
po\'jers    from  a    single*  unit. 

DR.    LOEVY:     We    leave   classification   to   the 
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Legislature.      Baltimore  City  may  be   alone   again. 

DR.    BURDETTE:      I  know   that.      I  am  interested 
in  Dean  Fordhaiifs    testimony   in  essence    that  you  don't  have 
the   dichotomy.      You  say   this,   but    this   seems    to   flow  from 
it,    that   the   dichotomy  between   the    legislative   delegation 
from  Philadelphia   and    the   City  Hall  crowd,    that  has   been 
one    of   the   big  problems    in  Baltimore.      What  City  Hall 
wants,    the    legislative   delegation  doesn't  want,    they   tend 
to  run   the    town. 

THE   CHAIRMAN:      Is   there   any  real  drawback, 
carrying  Mr.   Melvin's   position  forward   and  having   the 
Legislature   have    the  responsibility   of  defining   the   powers 
to   the  home  rule   units,   do  you  believe   or    feel,    or   does 
your  experience    indicate   that    that   unduly   ties   up   the 
Legislature  with  matters    of   local  concern  rather    than  mat- 
ters   of  general  concern  such  as  budget,    finance,    other  m.at- 
ters   Statewide? 

DEAN  FORDHAM:      I  think   it  has   been   true   in  some 
states.      I  don't  know  the   experience   in  this   Sjtate.      It 
may  be   controlled   so   there's  no  problem,   but    in   some   states 
like   Florida    or   North  Carolina    or   formerly  in  Tennessee, 
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there  is  a  plethora  of  local  stuff  enacted.   Florida 
statute  laws  will  be  about  that  thick,  a  huge  volume,  an 
enormous  amount  of  local  stuff.  While  they  pass  this  stuff 
quickly  as  long  as  people  from  the  districts  concerned 
want  it,  nevertheless,  they  do  take  time  and  attention. 
I  think  that  is  bound  to  have  some  adverse  effect  upon  the 
concentration  of  the  Legislature  upon  matters  of  broader 
interest. 

THE  CHAIRMAN:  Turning  it  around,  if  you  had 
the  Legislature  free  of  granting  specific  powers  to  local 
home  rule  units,  and  only  if  it  V7ere  required  to  concern 
itself  with  a  matter  of  general  concern  affecting  a  number 
of  them,  if  those  matters  are  there  before  it,  it  does  in 
effect  leave  it  free  to  concentrate  on  other  matters  and 
would  tend  to  free  it  of  matters  of  local  concern,  to  the 
extent  we  have  had  our  Legislature  tied  up  by  those  matters 
heretofore . 

DEAN  FORDHAM:   Yes. 

MR.  MELVIN:   That  is  my  point  with  respect  to 
the  charter  home  rule  counties.  The  Legislature  has  grantee 
these  broad  pov/ers  and  has  therefore  been  freed  from  local 
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1  matters,   and    there  has   been  no  danger   evident   that   they 

2  are   going   to  try  to  withdraw  those   powers.      Conceivably, 

3  the   Legislature     at   its  next  session  could  withdraw  all 
4r  the   powers    they  have   enacted    in   the   express   powers   act, 

5  they  could  repeal   it. 

6  DR.    BURDETTE:      I  realize    that  Judge  Adkins 

7  brought   up   --   I   can't  speak   for   him,   but   I  will   try  to 

8  bring   it   up.      You  check  me.      I   think  he   and   I  perhaps   both 

9  were   a    little   afraid    if  we    take   a  situation,    let  us    say, 
10  in  Somerset  County,   we   think  about  giving  this   broad   grant 
H  of  home   rule    to  counties   and  municipalities.      Now,    if 

12  Somerset  County  got   an   idea    that   it   is   going   to  have    oyster 

13  fishing  regulated    one  way  and  Crisfield  has   an   idea    to 

14  regulate   another  way,    or    if  you  carry   this   along  ad    infinitiiim 

15  to  a   great  number    of  situations,    you  have   chaos   in   the 

16  State   until   the   Legislature   could   be   brought   to  withdraw 

17  the   power.      I   think  Judge  Adkins  was   afraid    of   that. 

18  MR.   MELVIN:      That    is    essentially  my  point. 

19  DR.    BURDETTE:     What  do  you   think    of   that? 

20  DEAN  FORDHAM:      I  recognize    the   possibility. 

21  You  have    to  balance   your  values  here   and   your  desiderata. 
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I  would    think  by   the    time   you  got   through   here    that   you 
would   be   very  hopeful  your  Legislature  would   be  responsive 
to  a   problem  like    that  and  would   not  just   let   the   public 
interest   languish   in   the   situation  but  would   do  something. 

THE   CHAIRMAN:       If   you   could    do  something  by  way 
of  a    law  that   affected    two  counties   and   that  was   your 
general  definition   of  general  purpose,    you  would   be   able 
to  act   quickly  enough  certainly.      I  don't  know  if   it  would 
take   care   of  the   situation   of   the    town   of  Cr is  fie  Id   and 
the   County   of  Somerset  because    that  wouldn't   fall  within 
the   definition   of  general   purpose    that  would   permit    the 
Legislature    to  act,   because    there    it   is   a  municipality  and 
a  county. 

DEAN  FORDHAM:      The   point   is    it  wouldn't  have 
to  be   confined    to   two  counties.      The    legislation  could   be 
applicable    to  all  counties    for   that   particular   problem. 

THE  CHAIRMAN:      If   they  had    oysters    up   in  Allegan> 

DEAN  FORDHAM:      It  wouldn't  make    any  difference. 
It  would   apply  to  all  counties. 

MR.   ^ELVIN:      That    is   a   favorite    trick   to  take 
care   of   local  matters,   by  passing  a   general  Statewide    law, 
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which  everybody  knows  only  affects  one  county,  but  it  is 
still  a  general  law.  There  is  nothing  wrong  with  that. 
It  is  a  problem  that  should  be  corrected. 

DR.  LOEVY:   I  have  to  leave  at  this  point  be- 
cause of  my  night  class  in  Baltimore.   I  just  wanted  to 
interrupt  briefly  to  ask  this.  At  our  next  meeting,  what 
are  we  going  to  be  discussing? 

THE  CHAIRMAN:   Because  of  the  fact  it  is  5 
o'clock  and  knowing  you  have  to  go,  I  hesitate  to  let 
Dean  Fordham  go  because  I  keep  hunting  for  some  other 
questions  to  ask  to  satisfy  ray  own  mind  I  am  on  the  right 
track  and  to  be  sure  I  am. 

I  do  ask  you  to  appreciate  how  much  your  presenc^ 
and  coming  down  here  has  meant,  to  us,  because  we  are 
striking  out  in  a  new  field  where  we  are  becoming,  where 
we  have  become  avjare  of  the  big  problem  that  we  are  wrestling 
w  ith. 

Your  comment  and  experience  and  presence  here 
and  conviction  have  been  and  will  be  quite  helpful  to  us 
in  trying  to  resolve  this.  We  would  like  to  be  able  to 
contact  you  further  with  specific  questions  and  have  the 
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benefit  of  your  comment. 

DEAN  FORDHAM:   It  would  be  my  pleasure.   I 
appreciate  your  gracious  remarks  and  have  been  delighted 
to  be  here  and  have  found  it  very  stimulating  to  meet  with 
a  committee  dealing  so  thoughtfully  v/ith  this  important 
problem. 

THE  CHAIRMAN:   I  do  want  to  express  the  appre- 
ciation of  all  of  us  to  Mrs.  Fordham  in  coming  dov7n  with 
you  and  making  you  available  to  us  and  recognize  her 
presence . 

I  might  also  add  I  have  the  same  feeling  for 
Mrs.  Burdette  in  making  the  doctor  available  to  us  when 
his  office  hasn't  even  seen  him  this  week. 

DEAN  FORDHAM:   He  can  put  in  the  weekend  in  his 
office . 

THE  CHAIRMAN:  We,  as  practicing  lawyers,  do 
that.   Dean  Fordham,  we  will  feel  free  to  contact  you  in 
the  future  and  once  again  we  express  our  thanks  for  your 
being  present. 

I  only  have  one  other  matter,  Dr.  Loevy,  before 
you  go.   It  is  along  the  line  of  your  request. 
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I  would    like   to  revert  back   to   the    third  report, 
continuation,    and    on   Page    2   of   that  report   get   the   position 
of  all  with  respect   to   the   deleting  of  present   language 
in  the   constitution  contained   in  Article    13  with  respect 
to  a   county  being  restricted    to  contain  no   less    than  400 
square  miles  nor    less   than   10,000  white   inhabitants,    that 
that   language   be   eliminated   altogether    from  the   constitu- 
tion. 


MR.   MELVIN:      I  go  along  with   the  white,    to  start 


with. 


DR.    LOEVY:      Let  me   point    out    one    thing,    as 
Dr.    Spencer   points    out   in  her   book,    the   effect   of   this    is 
to  make    it   impossible   literally   to  ever   create   a   nev7  county. 
That   is  why   I   sought   to  remove    it.      If  any   of  the  rest   of 
this    is   going  to  have   any  meaning  at  all,    this   has    to   come 
out . 

THE  CHAIRMAN:      Does   anyone  know  why  we   put   the 
restriction   in   there    of   "shall  not   contain   less    than  400 
square   miles"? 

DR.    LOEVY:      She   speculates    it  was   purposely   to 
insure    that   there  would  be   no  more   counties   created   in   the 
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State  of  Maryland.   If  you  leave  that  in  there,  what  you 
are  saying  in  effect  is,  We  are  going  to  keep  the  same  23 
counties  and  Baltimore  City. 

THE  CHAIRMAN:   Ad  infinitum. 

MR.  MELVIN:   Why  is  that  necessarily  so? 

DR.  LOEVY:   Because,  as  she  points  out,  it  is 
virtually  impossible . to  carve  400  square  miles  out  of  an 
existing  county  and  not  leave  the  old  county  less  than  400 
square  miles. 

MR.  MELVIN:   How  about  the  number  of  inhabitants" 
Is  there  any  virtue  in  restricting  that? 

DR.  LOEVY:  I  don't  feel  we  want  to  restrict 
the  Legislature  in  any  way.  I  support  Dean  Fordham,  I 
wrote  this  entire  thing  to  appease  the  Commission. 

THE  CHAIRMAN:  I  am  glad  to  have  gotten  that 
on  the  record. 

DEAN  FORDHAM:   It  is  on  the  record. 

THE  CHAIRMAN:   It  is  on  the  record  all  right. 
I  am  glad  to  have  gotten  that  one. 

Actually  if  we  are  going  to,  Mr.  Melvin,  if  you 
are  going  to  be  so  confident,  I  don't  want  to  quite  sound 
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that  way,    if  your   confidence    is  well-founded    in  the   Legis- 
lature,   there   is  no  reason  now  to  have   the  restriction 
upon   it    in   the   creation    of  new  counties. 

MR.    MELVIN:      I  am  not  arguing  for    it.      I  am 
thinking  along  with  you  as    to  why   it  was   put    in   there    in 
the    first   place. 

THE   CHAIRMAN:      Do   I  have   a  motion   that  we  will 
adopt   this   portion   of   our  report  as    our  Committee  recom- 
mendation and   the   present   language    that  counties   shall 
contain  not   less    than  400  square  miles   and    10,000  white 
inhabitants   be   eliminated? 

MRS.    FREEDLANDER:      I  so  move. 

DR.    BURDETTE:      Second. 

THE  CHAIRMAN:      All   in   favor,    say  Aye.      Opposed, 
No.      The  Ayes   have    it. 

Also  with  respect   to  Article    13,    Sections   2 
through   6,    defining   the   boundaries    of  Wicomico  County  as 
it  was   created   from  parts   of  VJorcester   and   Somerset  Coun- 
ties,   that   that   also  be   eliminated   from  the   constitution 
and   effectuated   by  statute   by  the   Legislature. 

MRS.    FREEDLANDER:      I  so  move. 
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MR.  MELVIN:   Second. 

THE  CHAIRMAN:   All  in  favor,  say  Aye,  opposed. 
No.   It  is  carried. 

MR.  ^ELVIN:   I  assume  we  are  going  to  have  some- 
thing in  there,  in  the  constitution,  to  indicate  the 
present  boundaries  will  remain  as  they  are  until  change  is 
provided  by  the  constitution? 

THE  CHAIRMAN:   I  think  we  would  have  to  make 
that  provision,  yes. 

To  more  directly  answer  Dr.  Loevy's  question, 
I  would  like  for  Dr.  Loevy  and  Mr.  Howard  to  get  together 
with  Mr.  Brooks  and  give  us  this  third  alternative  we  have 
been  speaking  about,  because  I  must  confess  I  am  a  little 
confused  as  to  what  it  is,  because  I  can  only  see  two, 
but  I  would  like  to  get  that  third  one  in  writing.   I  would 
like  to  have  that  available  to  us  at  the  next  meeting. 

MR.  BROOKS:   I  wanted  to  introduce  John  Ellwood. 
I  don't  think  I  introduced  him  earlier.  He  is  a  research 
assistant,  working  with  the  Committee,  a  graduate  student 
of  Johns  Hopkins  University.  We  are  glad  to  have  him  with 
us  today.  , 
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THE  CHAIRMAN:   Yes,  I  am  glad  to  have  you  and 
pleased  to  know  I  do  have  you  because  we  have  been  looking 
for  you  for  some  time  because  we  have  had  a  number  of  ques- 
tions.  I  didn't  dare  get  into  asking  Dean  Fordham  what  he 
meant  by  home  rule  because  one  of  our  earlier  questions 
was:  What  is  home  rule? 

DEAN  FORDHAM:   I  haven't  the  slightest  idea. 

MR.  MELVIN:   I  am  glad  to  hear  an  expert  say 
that. 

THE  CHAIRMAN:  It  is  almost  exactly  --  one  of 
our  basic  research  questions  is  to  have  this  question  of 
real  home  rule  researched. 

DEAN  FORDHAM:   The  documents  prepared  by  the 
Massachusetts  people  in  this  connection  are  pretty  useful. 
You  might  want  to  get  a  complete  file  of  stuff  they  put 
together . 

THE  CHAIRMAN:   Dr.  Loevy,  I  am  excusing  you. 
Actually  I  want  to  say  with  respect  to  our  next  meeting 
if  you  will  have  that  third  alternative  in  writing,  that 
gives  the  first  one,  which  is  our  broad  grant,  already 
written;  it  gives  us  our  alternative  here;  but  I  would  like 
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^  to  have  this  simplified  now  also.   I  am  speaking  about  the 

^  alternative  provision.   Eliminate  the  attempt  to  define 

3  the  express  grant  but  have  the  constitutional  language 

provide  simply  for  a  broad  grant  to  the  Legislature,  which 

5  then  will  do  all  these  things  that  it  has  in  fact  done 

^  under  Article  23(a)  ,  to  define  into  alternative  language 

'^  the  position  of  Mr.  Melvin. 

Q  DR.  LOEVY:   This  is  what  you  mean  by  the  second 

^  alternative? 
^^  THE  CRAIRMAN;   Yes. 

^^  DR.  LOEVY:   The  third  alternative  is  what  John 

^^  proposed? 

13  THE  CHAIRMAN:   That  is  right. 

l'^  DR.  LOEVY:   Okay. 

15  THE  CHAIRMAN:   I  noticed  he  has  been  working  on 

1^  some  language  that  you  might  pick  up  from  him.   I  am  going 

1'''  to  more  or  less  bring  this  meeting  to  a  close  without  any 

1®  attempt  to  make  any  resolution  of  any  further  problems, 

19  leaving  them  open  for  the  next  meeting.  But  I  am  going  to 
serve  notice  that  we  are  going  to  bring  to  a  head  and  come 
to  a  final  decision  on  our  position  with  respect  to  one  of 


20 
21 


THE  JACK  SALOMON  REPORTING  SERVICE 

100  Eouilable   Building 

,      J  Ltxti\(ion  9-6.60 

Court  Reporlert  ■  Baltimore  2,   Maryland 


119 

1 

alternative   approaches   and    firm  up   on   one    or   another. 

2 

With   that,    unless   someone   else   has    some 'thing, 

3 

do  I  have   a  motion   to  adjourn? 

4 

MR.   MELVIN:      I   so  move. 

5 

THE  CMIRMAN:      The  meeting  has   adjourned. 

6 

(Whereupon   the  meeting  adjourned   at   5:15  p.m.) 
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